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EXECUTIVE  SUMMARY  

1. The failure of successive Australian governments to implement a Bill of Rights is criticised and the detrimental effect upon Aboriginal people is discussed, exemplified by the suspension of the Racial Discrimination Act in 2007 as it applied to Aboriginal people in the Northern Territory.

2. Since 2006 and continuing to date, the Australian and Northern Territory Governments have continued the policies of removing Aboriginal people from control of their lands and are using coercive measures to remove them from their homelands with the object of urbanising Aboriginal society.

3. The first recommendation of the Ampe Akelyernemane Meke Mekarle, “Little Children are Sacred” Report of the Northern Territory Board of Inquiry into the Protection of Aboriginal Children from Sexual Abuse of 30 April 2007 was as to “the critical importance of governments committing to genuine consultation with Aboriginal people in designing initiatives for Aboriginal communities, whether these are in remote, regional or urban settings.” Both the previous and the present government failed to engage in genuine consultation before commencing and continuing with the Northern Territory Emergency Response (NTER).

4. Objectionable aspects of the original NTER included:

· The suspension of the Racial Discrimination Act.

· The adoption of income protection.
· The removal of social security benefits (inter alia) where a child is considered to be in need of protection, where the parents reside in specified areas, or where a child has an unsatisfactory attendance at school.

· The acquisition of Aboriginal lands by means of compulsory leases of up to five years duration.

· Restrictions on the use of alcohol and pornography on Aboriginal lands, coupled with heavy penalties for breach and offensive signage at the entrances to those lands.

· The previous government’s abandonment of the Community Development Employment Program. 
· Preventing a court from taking into account Aboriginal customary law or practices in sentencing offenders.

5. The adoption of the measures referred to in Paragraphs 2 and 4 indicated a lack of respect and understanding of Aboriginal people by both the previous and present Australian Governments.

6. The present Government’s support for the suspension of the RDA and the original NTER legislation compromised it.

 7. The present Government’s legislation to restore the RDA coupled with the retention of many of the objectionable features of the NTER is essentially flawed.

8. The 2010 legislation preserving income management continues to provide for an arbitrary subjection of all affected people within particular geographical areas to income management. Although this purports to be a non discriminatory measure, in practice it continues to discriminate against the Aboriginal people, who form the bulk of the welfare recipients in the affected areas.

9. The remainder of the 2010 legislation covering alcohol and pornography restrictions, compulsory five year leases, licensing of community stores, extended powers to the Australian Crime Commission and the like are sought to be justified as special measures. These do not qualify as special measures as a matter of law.

10. A special measures as defined under CERD have also been defined by Australian Courts as containing four elements:
• it must confer a benefit on some or all members of a class; 

• the membership of the class must be based on race, colour, descent, or national or ethnic origin; 

• it must be for the sole purpose of securing adequate advancement of the beneficiaries in order that they may enjoy and exercise equally with others human rights and freedoms; and 

• the circumstances must provide protection to the beneficiaries which is necessary in order that they may enjoy and exercise human rights and freedoms equally with others. 

Furthermore a special measure must not be continued after the objectives for which it was taken have been achieved.
12. The relevant case law also contains a discussion dealing with the necessity of obtaining the wishes of affected Aboriginal people before introducing such a special measure. 
13. UN CERD Committee and the Declaration of the Rights of Indigenous people now require that consultation and consent must occur before a special measure can be introduced and it is probable that this is now a requirement of Australian law. None of the present Government’s measures satisfy the requirement for consultation and obtaining the agreement of the Aboriginal people. Therefore the legislation appears to be inconsistent with the RDA.

14. However, the measures associated with the NTER given legislative force by the present Government’s 2010 legislation may not contravene the RDA because of the absence of a ‘notwithstanding clause’ from the legislation. 

15. The reality of the Government’s legislation and policies is that the measures contained in the 2010 legislation are thinly disguised versions of what went before. Some minor concessions have been made that are mainly cosmetic but very little of substance has emerged. 

16. Video material taken from three of the Government’s 2009 purported consultations with Aboriginal people, (the only hard evidence of the contents of any of these consultations), the Government’s own summaries of regional meetings at five separate locations throughout the Northern Territory and a June 2010 survey of the views of Aboriginal elders are the main sources for the second part of the report. The government has refused to make source material available from its consultations. 

17. The June 2010 Survey of 35 Aboriginal elders from 24 communities has revealed that 97% believe that they have not provided consent for the current NTER measures in their communities. This survey is particularly important because it is the only up to date survey available of the views of Aboriginal people.
18. The submission sets out the views of Aboriginal elders as to the lack of proper and genuine consultation with them. They confirm their dissatisfaction with this process and comment about its many flaws. The survey shows that 88% of elders in these communities do not believe they have been genuinely consulted. Comment from the government provided records of the five regional meetings  with people across five separate regions  confirm these views, as do the video records.

19. The submission contains quotes from numbers of Aboriginal people who make it clear that compulsory income management should not continue. The five regional meetings referred to, expressed strong views to this effect and provide no record of significant support for its continuation. The June 2010 survey provided zero support for the utility of the Basics Card and views are quoted as to how it has made things harder.
20. The submission sets out the overwhelming sentiment of opposition to the leases embodied in the unanimous view “We want our land back”.
21. The submission reveals that although there was an understandable diversity of views about the desirability of alcohol availability in the communities, there were serious human rights concerns and a desire for community involvement in decision making.  There was certainly no justification for the government continuation of alcohol restrictions as a special measure. 

22. These restrictions were not discussed at all regional meetings. It was clear that pornography had never been regarded as an issue in the communities, but the implication from the signs was universally resented. Allegations by the previous Government of paedophile rings have been discredited and there has not been a single conviction for paedophilia in the NT since 2007.
23. While there was support for the licensing of community stores, there was concern at the removal of decision making capacity concerning these matters from the people. The June 2010 survey revealed little or no benefit from the change. 

24. Since controls on publicly funded computers were subject to filters, there was little discussion of this issue.
25. Law Enforcement Measures  were little understood and no overview of the extent of the powers of the Australian Crime Commission was provided.

26. The Government response to Consultation Meetings has in many instances been almost perverse and the consultative exercise, such as it was, seems to have been irrelevant to the Government’s decisions. For example, the June 2010 survey reveals that no leader preferred compensation to the return of the land.
The overriding problem about the Government’s amendments is that they continue to be discriminatory and arbitrary and individual rights have not been restored.

27. There has been a failure of the Intervention to improve the lives of Aboriginal People in the NT. The June 2010 survey shows that only 12% of the elders surveyed believe that the NTER has made life better for the community, whereas 88% believe it to be worse or much worse (50%).

(a) Employment
The winding down of the CDEP has had a detrimental effect upon employment. Of those surveyed only 3% believe that it has led to the creation of more jobs and 77% believe that it has reduced employment. The changes have been described as tantamount to slavery. Without CDEP, due to end in July 2011, other than in the sense of working for welfare, there will be very few jobs in the homelands.
(b) Education
The report Closing the Gap in the Northern Territory, July- December 2009 shows a slight decline in school attendance. Closure of bi-lingual learning programs in nine schools has caused distress. Homeland Learning Centres are treated in a highly discriminatory fashion in contrast to schools for white children. None of them received funding in recent huge expenditure by the present government on infrastructure for schools.

(c)  Health
The June 2010 survey reveals no confidence in any improvement in Aboriginal health and safety. NTER measures have led to depression and despair and an increase in attempted suicide and mental illness and there has been an increase in child malnutrition.
(d) Housing and Land Rights
Years of extreme neglect and underfunding have left communities in despair and living in grossly overcrowded and sub standard housing including humpies. Only 11 houses have been built in the three years since the Intervention.

Aboriginal Land Councils no longer control communal land following 2006 legislation and the NTER. Leases are controlled by an imposed Government authority and long leases, of between 40 and 99 years, are being forced on to communities in addition to the compulsory 5 year leases. The Government is raiding the Aboriginal Benefits Account (funded from mining leases over Aboriginal land) to pay for its bureaucracy. 
The previous and present governments were and are intent upon turning Aboriginal people into suburban dwellers, regardless of their choice.

28. There has been a failure to respect the integrity and culture of Aboriginal People. Many of the actions of the successive governments have depended upon stigmatisation of Aboriginal people including claims of organised paedophilia which have been demonstrated to be false.  Social problems resulting from gross neglect and underfunding have been responded to with ‘blame, shame and punishment’.

 29. There has been a failure to protect the rights of Aboriginal People. Basic human rights principles have been disregarded and the law has been changed to remove Aboriginal rights. Government has failed in its responsibilities to abide by its international obligations, while in the Northern Territory government has failed to genuinely to engage with the people. Amendments to the legislation will be required.

