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Introduction

1.
Following consideration of the tenth to thirteenth periodic reports of the People’s Republic of China, including the Hong Kong Special Administrative Region (HKSAR) (the section of the report on HKSAR hereafter referred to as the HKSAR Report), the Committee on the Elimination of Racial Discrimination (the Committee) adopted the concluding observations on 25 August 2009. Paragraph 40 thereof requested the State party to “provide, within one year of the adoption of the present conclusions, on its follow-up to the recommendations contained in paragraphs 12, 15, 19 and 30 above”.
2.
The recommendation under paragraph 30, reproduced as follows, concerns the HKSAR.

“The Committee recommends that effective measures be taken to ensure that domestic migrant workers are not discriminated against. It calls upon repealing of the ‘two-weeks rule’ as well as the live-in requirement and that the State party adopt a more flexible approach to domestic migrant workers in relation to their working conditions and work requirements, including employment rules and practices with discriminatory purposes or effects. The Committee also draws attention to its general recommendation No. 30.”

3.
In accordance with the request of the Committee, this report sets out the HKSAR’s follow-up and response to the above recommendation.



General

4.
The HKSAR Government attaches great importance to protecting the rights and benefits of foreign domestic helpers (FDHs). As explained in paragraph 78 of the HKSAR Report, the labour laws of the HKSAR, including the two major pieces of legislation viz. the Employment Ordinance (Chapter 57 of the Laws of Hong Kong) (EO) and the Employees’ Compensation Ordinance (Chapter 282) are applicable to local workers and FDHs alike. FDHs have the same access to the free consultation and conciliation services provided by the Labour Department (LD) and the justice system in case of any employment disputes. Furthermore, the anti-discrimination ordinances (including the Sex Discrimination Ordinance and Race Discrimination Ordinance) also apply to FDHs, protecting them against discrimination on the grounds of sex and race, etc. FDHs are also eligible to apply for the Legal Aid Scheme provided by the Government and are subject to the same eligibility criteria as local residents.

5.
In addition to the statutory rights applicable to local workers, FDHs have long been provided with additional rights and benefits (such as free accommodation with reasonable privacy, free food (or food allowance in lieu), free medical treatment, free return passage to and from Hong Kong and their place of origin, etc., to be provided by the employer) under the Standard Employment Contract (the Contract) prescribed by the HKSAR Government for FDHs to forestall exploitation against them. Local workers do not usually enjoy these additional rights and benefits.

6.
The equal statutory rights and benefits of FDHs and the additional protection under the Contract vindicate that there is no discrimination against FDHs. We are of utmost sincerity to take them as an integral part of our valued labour force.

7.
The following paragraphs elaborate on the working conditions and requirements of FDHs, in response to the Committee’s concerns.



Working conditions and requirements



Leaves and working hours

8.
The Government appreciates that consistently long working hours may affect employees’ health and social life. The EO has thus laid down the minimum requirements on rest days, statutory holidays and paid annual leave arrangements (details are at Annex) for employees, which are equally applicable to local workers and FDHs.

9.
In addition to the rest days, statutory holidays and paid annual leave provisions under the EO, the Contract for FDHs has additional provision of “home leave” for FDHs. Under Clause 13 of the Contract, where the employer and the FDH agree to renew the contract, the FDH is entitled to, before the new contract commences, return to his home country at the expenses of the employer for not less than seven days.

10.
At present, for the workforce in general, there is no mandatory standard/ maximum working hours stipulated in Hong Kong. Indeed, views of employers, employees and various sectors of the community on the subject have been divergent. As the issue would have far-reaching socio-economic implications for Hong Kong, the HKSAR Government has been cautious in dealing with it. At this stage, the HKSAR Government has no plan to stipulate mandatory standard/maximum working hours. Thus, there is no question of discrimination against FDHs.

11.
Notwithstanding the above, the Government has spared no efforts in promoting the importance of provision of proper rest periods to all workers, and in this relation has published the Guide on Rest Breaks to encourage employers and employees to work out suitable rest break arrangements through candid communication.

12.
Employees and their employers are free to negotiate on the terms and conditions of their employment, including the hours of work and compensation for overtime work, leave and holiday arrangements, provided that such terms and conditions must not be worse than the requirements under the EO, as well as the Contract in the case of FDHs.



Live-in requirement

13.
The live-in requirement forms the cornerstone of Hong Kong’s policy of importing FDHs. It has been the HKSAR Government’s established policy that, as in many other jurisdictions in the world, priority in employment should be given to local workforce, and importation of workers should only be allowed where there is confirmed manpower shortage in a particular trade that cannot be filled by the local workers. Against this principle, FDHs have been imported since the early 1970s to meet the shortfall of local live-in domestic workers. For the purpose of meeting this shortfall, the current regime for importing FDHs has been far less restrictive than that for other low-skilled workers. For instance, under the Supplementary Labour Scheme (SLS) which imports workers at technician level or below into Hong Kong, to ensure priority of local workers in employment, each application has to undergo a four-week open recruitment exercise in Hong Kong before it would be further processed and considered by the HKSAR Government. Indeed, some labour unionists have demanded that should the live-in requirement be removed, the FDHs should be subject to the same restrictive importation regime as the SLS.

14.
This live-in requirement has been made known to the FDHs before their admission into Hong Kong, and specified in the Contract which is signed by both the employer and the FDH beforehand.



Two-week rule

15.
We have explained our position on the “two-week rule” under paragraph 142 of the HKSAR Report. As a general policy, if the employment of imported workers or FDHs, who are admitted to Hong Kong for employment by a specified employer for a specified period, is prematurely terminated, the worker or FDH is allowed to remain in the HKSAR for the remainder of the permitted limit of stay, or for two weeks from the date of termination, whichever is shorter. The rationale behind this “two-week rule” is to allow sufficient time for the workers to prepare for their departure, and to maintain effective immigration control by deterring overstaying and unauthorized employment after termination of contract. We maintain that the rule remains necessary to serve these legitimate purposes.

16.
We note the concerns expressed on the possible abuses by employers and employment agencies, and wish to emphasize that this policy, laid down to ensure effective immigration control, does not preclude imported workers or FDHs from working in Hong Kong again after returning to their place of domicile. The cost of return passage is fully borne by the employer. Also, suitable flexibility is allowed for special cases (e.g. the employer is in financial difficulty; the family will emigrate; or there is evidence that the FDH has been abused) in which the HKSAR Government may exercise discretion to permit FDHs whose contracts have been prematurely terminated to change employment without having to return to their place of domicile. In the event that an FDH has to stay in Hong Kong to settle labour dispute, he/she may apply for extension of stay in Hong Kong. Flexibility will be exercised to extend the FDH’s stay on visitor condition to enable him/her to wait for the conclusion or determination of the case.

17.
Notwithstanding the above, the HKSAR Government will take into account general recommendation No. 30 in monitoring the “two-week rule” and “live-in” requirements.



Rigorous enforcement of labour rights

18.
At the same time, the LD will continue to rigorously enforce the labour laws to protect the labour rights of all workers (including migrant workers such as the FDHs). The LD takes a very serious view against underpayment of wages and employers’ failure to grant rest days and other holidays, and is committed to combating malpractices (including overcharging) of local employment agencies. It does not tolerate any abuse, and spares no effort in clamping down on offenders, by investigating promptly into any complaints lodged by FDHs, or by FDH groups and non-governmental organizations (NGOs), and taking out prosecution where there is sufficient evidence. In 2009 and 2010 (up to end-May), the LD has secured 175 convicted summons against employers who underpaid FDHs, among which two employers were sentenced to imprisonment and two to community service order. During the same period, the LD has conducted 1,316 inspections to the local employment agencies placing FDHs, and has revoked licenses of two such agencies for overcharging and one has been convicted for unlicensed operation.

19.
We will also continue to foster close collaboration and cooperation with FDH groups and NGOs on all fronts to safeguard the rights and benefits of FDHs.

Annex

Provisions under EO on rest days, statutory holidays and paid annual leave

The minimum requirements under EO on rest days, statutory holidays and paid annual leave, applicable to all employees (including FDHs) are set out below.

(A)
Rest days



Eligibility

All employees employed under a continuous contract
 (including FDHs who are imported into Hong Kong for employment under a two-year continuous contract) are entitled to no less than one rest day (i.e. a period of not less than 24 hours) in every period of seven days.


Alternative arrangements if employees are asked to work on rest days

An employer must not compel an employee to work on a rest day except in the event of emergency. For any rest day on which the employee is required to work, the employer should substitute some other rest day within 30 days after the original rest day.



Offences and penalties

An employer who without reasonable excuse fails to grant rest days to his employees, or compels his employees to work on their rest days, is liable to prosecution and, upon conviction, to a fine of HK$ 50,000.

(B)
Statutory holidays



Eligibility

All employees (including FDHs), irrespective of length of service, are entitled to the 12 statutory holidays prescribed under EO.



Alternative arrangements if employees are asked to work on statutory holidays

If the employer requires the employee to work on a statutory holiday, the employer should grant the employee an alternative holiday within 60 days before or after the concerned statutory holiday. Subject to mutual agreement between the employer and employee, the employer may also grant the employee a substituted holiday within 30 days before or after the concerned statutory holiday or alternative holiday.

An employer must not make any form of payment to the employee in lieu of granting a statutory holiday. In other words, “buy-out” of a statutory holiday is not allowed.



Offences and penalties

An employer who without reasonable excuse fails to grant statutory holidays, alternative holidays or substituted holidays to an employee is liable to prosecution and, upon conviction, to a fine of HK$ 50,000.


(C)
Paid annual leave



Eligibility

An employee is entitled to annual leave with pay after having been employed under a continuous contract for every 12 months. An employee’s entitlement to paid annual leave increases progressively from seven days to 14 days according to his length of service.



Offences and penalties

An employer who without reasonable excuse fails to grant annual leave to an employee, or who fails to pay annual leave pay to an employee, is liable to prosecution and, upon conviction, to a fine of HK$ 50,000.
	*	In accordance with the information transmitted to States parties regarding the processing of their reports, the present document was not formally edited before being sent to the United Nations translation services.


	�	An employee employed under a continuous contract refers to an employee employed continuously by the same employer for four weeks or more, with at least 18 hours worked in each week.


	�	The 12 statutory holidays are: (1) the first day of January; (2) Lunar New Year's Day; (3) the second day of Lunar New Year; (4) the third day of Lunar New Year; (5) Ching Ming Festival; (6) Labour Day (being the first day of May); (7) Tuen Ng Festival; (8) Hong Kong Special Administrative Region Establishment Day (being the first day of July); (9) the day following the Chinese Mid-Autumn Festival; (10) Chung Yeung Festival; (11) National Day (being the first day of October); and (12) Chinese Winter Solstice Festival or Christmas Day (at the option of the employer).
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