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 I. Introduction 

1. Botswana‟s combined initial, second, and third periodic report was considered by 

the Committee on the Elimination of Discrimination against Women at its 920th and 921st 

meetings on 29th January 2010. The Committee requested Botswana to provide, within two 

years, detailed written information on the implementation of the recommendations 

contained in paragraphs 10 and 12 of the Concluding Observations. 

2. In this connection, the Government of Botswana, after concluding its consultation 

process with stakeholders, provides information on the implementation of the said 

recommendations, as follows: 

 A. Paragraph 10 

The Committee urges the State party to place high priority on completing the process of full 

domestication of the Convention and to reaffirm that the judiciary is obliged to interpret 

Botswana laws in line with the provisions of the Convention. The Committee calls on the 

State party to include in the Constitution or other appropriate legislation a definition of 

discrimination against women that encompasses both direct and indirect discrimination in 

line with article 1 of the Convention. 

3. The Government of Botswana recognizes its obligations to implement 

systematically and continuously all the provisions of the Convention. The Government 

reaffirms that the process of full domestication of the Convention is one of its high 

priorities.  

4. The Government has made considerable progress in this regard and in particular 

through review of existing legislation and enactment of new laws in the realm of promotion 

and protection of women‟s rights.  

5. Regarding the interpretation of Botswana laws in line with the provisions of the 

Convention, the Government of Botswana reaffirms that the judiciary is obliged to interpret 

Botswana laws in line with the provisions of the Convention. 

6. In terms of Botswana law, the High Court may refer to relevant International treaties 

and conventions as an aid to construction and or interpretation of legislative enactments, 

including any of the provisions in the constitution, in cases where the language of the 

statute is unclear. Section 24 of the Interpretation Act specifically provides thus: “as an aid 

to the construction of the enactment a court may have regard to ….. any relevant 

international treaty, agreement or convention…”.  

7. The Court of Appeal decision in Attorney General v Dow [1992] B.L.R 119 

illustrates the point that such treaties and conventions may be referred to as an aid to 

construction, notwithstanding that the provisions of those treaties and conventions do not 

confer enforceable rights and corresponding obligations on individuals within Botswana 

until Parliament has enacted them into the law of the country. It other words, when 

reference is made to these international instruments it does not matter whether or not the 

provisions thereof have been incorporated into national law.  

8. The higher courts in the country have often emphasised the point that Botswana 

should as far as possible interpret domestic legislation in such a way that it does not conflict 

with the country‟s obligations under international instruments that it had ratified.  

9. Aguda J (as he then was) put it succinctly in Petrus and Another v The State 1984 

B.L.R. 14 (CA) when he said that the peoples of this country form an integral part of the 

modern civilised world community now used to the enjoyment of the usual democratic 
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freedoms under humane Governments. That, as Botswana is a member of the OAU (now 

African Union) and of the United Nations, it must be presumed to be willing to abide by all 

the protocols of those bodies which it has agreed to. Impliedly it means therefore that the 

Courts must have regard to the provisions of these instruments as an aid to interpreting 

domestic laws of the country. 

On the definition of discrimination against women 

11. Section 3 of the Constitution provides that “every person in Botswana is entitled to 

fundamental rights and freedoms of the individual…whatever his or her race, place of 

origin. Political opinions, color, creed or sex”. This section therefore guarantees equal 

treatment before the law to every person within Botswana. Section 3 is the key or umbrella 

provision conferring rights and freedoms under the Constitution and in relation to which the 

other sections in Chapter II of the Constitution merely expound further, elaborate or limit 

those rights and freedoms. 

12. Section 15 of the Constitution specifically forbids the making of discriminatory 

laws. The court of Appeal in the Attorney Generally v Unity Dow has interpreted Section 

15 of the Constitution of Botswana to outlaw discrimination. At section 15 (3) the 

expression discriminatory is defined as “affording different treatment to different person, 

attributable wholly or mainly to their respective description by race , tribe, place of origin, 

political opinions, color or creed whereby persons of one such descriptions are subjected to 

disabilities or restrictions to which persons of another such descriptions are not made 

subjected or are accorded privileges or advantages which are not accorded to persons or 

another such descriptions ”. The court observed that the main thrust of Section 15 (3) is that 

discrimination means affording different treatment to different persons wholly or mainly 

attributable to their respective characteristic groups. 

13. Section 15 (4) is an exception to Section (10), and provides for the exceptions where 

differentials treatment is acceptable under the Constitution. However, it should be noted 

that the courts have consequently pronounced that all sections in the Constitution should be 

interpreted alongside Section 3 which specifically outlaws unequal treatment. For example, 

see the case Student Representative Council of Molepolole College of Education v 

Attorney General [1995] B. L. R 178, concerning the suspension of expectant girls leaving 

behind the boys who impregnated them. The observations in the Unity Dow case 

concerning discrimination apply to all manner and type of conduct and practices that 

invidiously discriminate against people on the basis of the immutable characteristics 

enumerated. 

14. The government of Botswana, by the way of conclusion maintains that Section 15 

(3) as read with Section 3 of the Constitution of Botswana prohibits all forms of 

discrimination; therefore the definition in the Constitution is in line with that which is 

provided under Article 1 of the Convention. 

 B. Paragraph 12 

The Committee urges the State party to repeal urgently and without delay section 15 (4) of 

the Constitution, in order to end violations of women‟s rights with respect to adoption, 

marriage, divorce, burial and devolution of property on death and other matters of personal 

law in line with articles 2 and 16 of the Convention. 

15. The Government of Botswana considers Section 15(4) of the Constitution as being 

adequately in synch with articles 2 and 16 of the Convention. 

16. Section 15 of the Constitution reads as follows: 
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“(1)  Subject to the provisions of subsections (4), (5) and (7) of this section, no law 

shall make any provision that is discriminatory either of itself or in its effect. 

(4)  Subsection (1) of this section shall not apply to any law so far as that law 

makes provision- 

(c)  with respect to adoption, marriage, divorce, burial, devolution of property on 

death or other matters of personal law;” 

17. Section 15(1) of the Constitution generally prohibits discrimination; however an 

exception is made to allow for discrimination in matters stated in Section 15(4) (c). These 

matters are discussed below. 

 1. Adoption 

The statutory law dealing with adoption is the Adoption of Children Act [Cap 28:01]. 

Section 16 of the Act titled „Act not to affect Customary Law‟ reads thus, “Nothing in this 

Act shall be construed as preventing or affecting the adoption in accordance with customary 

law of a child who is subject to customary law by a person who is also subject to customary 

law”. 

 2. Marriage 

Marriage is governed by the Marriage Act [Cap 29:01]. Section 2 of the Act provides that, 

“This part [Civil Marriages] shall apply to all marriages solemnized in Botswana except 

marriages contracted in accordance with customary law of Botswana or Muslim, Hindu or 

other religious rites”. 

 3. Abolition of Marital Power 

Section 3 of the Abolition of Marital Power Act [Cap 29:07] provides that, “This Act shall 

not apply to customary and religious marriages”. 

 4. Divorce 

Section 5 of the Matrimonial Causes Act [Cap 29:06] reads thus, “This Act shall not apply 

to any marriage contracted in accordance with customary law”. 

 5. Devolution of Property on Death 

The Succession (Rights of the Surviving Spouse and Inheritance Family Spouse) Act [Cap 

31:03] provides that, “The provisions of this Act shall not extend to the estate of any person 

who dies either wholly or partly intestate where the rights of succession to such estate are 

determinable in accordance with customary law”. 

18. The statutory provisions referred to above all exclude their application from 

customary law which is essentially personal law. It appears that the intention of Section 

15(4) (c) was, at the time of drafting the Constitution, an attempt to ensure that the customs 

of the people, including their religious beliefs, continue to be applied by people who choose 

to apply them, without any restrictions.  

19. Section 2 of the Customary Law Act [Cap 16:01] defines customary law as the 

“rules of law which by custom are applicable to any particular tribe or tribal community in 

Botswana, not being rules that are inconsistent with the provisions of any enactment or 

contrary to morality, humanity or natural justice”. Notwithstanding the aforesaid provision, 

it should be noted that people can expressly opt out of customary law or this can be implied 

by their mode of life. This is provided for under Section 4(a) of the Constitution. For 
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example, most people get married under common law thereby showing their intention not 

have their marriage regulated by customary law.  

20. In essence, Section 15(4) (c) provides for a reasonable and justifiable discrimination 

where it will only be fair to an individual to exercise their freewill and their freedom of 

choice. Thus, it recognizes customary and religious rights of people and hence allowing 

them to practice their customs and religion freely, as long as they are not contrary to 

morality, humanity or natural justice. 

21. In conclusion, Section 15(4) (c) is a provision of reasonable or positive 

discrimination that the legislators included with an intention to protect individuals rather 

than incite discrimination. It recognizes the freedom of the people to choose a regime that 

regulates their rights, be it on issues relating to adoption, marriage, divorce, burial, 

devolution of property on death or any other matters of personal law. Essentially, the 

Constitution entitles people to fundamental rights and freedoms which should be respected 

by the State and the inhabitants of that particular state. 

    


