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Introduction


Following consideration of the second periodic report of the Hong Kong Special Administrative Region (HKSAR), the Committee Against Torture adopted the concluding observations on 21 November 2008.  Paragraph 17 thereof specifically requested the HKSAR to “provide, within one year, information on its response to the Committee’s recommendations contained in paragraphs 7, 10 and 12.”

2.
The relevant recommendations were –

THAT the HKSAR should –
Refugees and non-return to torture (paragraph 7 of the Concluding Observations)
(a)
incorporate the provisions contained in Article 3 of the Convention
 under the Crimes (Torture) Ordinance; 
(b)
consider adopting a legal regime on asylum establishing a comprehensive and effective procedure to examine thoroughly, when determining the applicability of its obligations under Article 3 of the Convention, the merits of each individual case; 
(c)
ensure that adequate mechanisms for the review of the decision are in place for each person subject to removal, expulsion or extradition; 
(d)
increase protection, including recovery and reintegration, to trafficked persons, especially women and children, who should be treated as victims and not criminalized; 
(e)
ensure effective post-return monitoring arrangements; and 
(f)
consider the extension of the 1951 Refugee Convention and the 1967 Protocol to Hong Kong. 
Strip search and body cavity search (paragraph 10)
(g)
ensure that strip searches for persons in police custody are limited to cases where there is a reasonable and clear justification; if carried out, the search has to be conducted with the least intrusive means and in full conformity with Article 16 of the Convention; an independent mechanism to monitor those searches, upon request of the detainee, should also be provided; 
(h)
establish precise and strict guidelines regulating the strip searches conducted by all law-enforcement officials, including those from the Immigration Department and the Correctional Services Department; if these guidelines are already in place, they should be strictly abided by and their observance consistently monitored; records of searches should be made and all abuses committed should be thoroughly investigated and, if substantiated, punished; and 
(i)
seek alternate methods to body cavity search for routine screening of prisoners; if such search has to be conducted, it must be only as a last resort and should be performed by trained health personnel and with due regard for the individual’s privacy and dignity.  

Independent investigation of police misconduct (paragraph 12)
(j)
continue to take steps to establish a fully independent mechanism mandated to receive and investigate complaints on police misconduct. This body should be equipped with the necessary human and financial resources and have the executive authority to formulate binding recommendations in respect of investigations conducted and findings regarding such complaints, in line with the requirements of Article 12 of the Convention. 

3.
In accordance with the request of the Committee Against Torture, this report sets out, under respective headings, the HKSAR’s follow-up and response to the above recommendations.

Refugees and non-return to torture
4.
Regarding Recommendations (a) to (c) at paragraph 2 above, the HKSAR Government plans to introduce legislation to provide for a statutory mechanism for the handling of torture claims based on Article 3 of the Convention.  Before the introduction of new legislation, merits of each claim for protection against refoulement are carefully examined under an administrative mechanism which is designed to meet high standards of fairness.  Unsuccessful claimants may file a petition to the Chief Executive of the HKSAR and may apply for judicial review of the decisions against them in accordance with the established procedures. 
5.
As for Recommendation (d), we always provide necessary support and assistance to victims of trafficking, depending on the merits of individual cases.  These services include urgent intervention, as well as medical, counselling and other support services.  It must however be stressed that the HKSAR is neither a destination nor a transit point for human trafficking.
 Neither is it a place of origin for exporting illegal migrants.  Over the years, cases of human trafficking are rare; the number of reported cases each year ranged between one to four from 2005 to 2008.  There has been no reported case that involves children.  
6.
As regards Recommendation (e), we note that some States adopt post-return monitoring as assurance for persons returned under diplomatic assurances.  In the HKSAR, the merits of each torture claim will be assessed and the claimants will not be removed to places where there are substantial grounds for believing that they would be in danger of being subjected to torture.  We have not sought any diplomatic assurance in complying with the obligations under Article 3 of the Convention.   
7.
The HKSAR Government notes Recommendation (f) for extending the Refugee Convention and its 1967 Protocol to Hong Kong.  Hong Kong is small in size and has a high and dense population.  Our unique situation, set against the backdrop of our relative economic prosperity in the region and our liberal visa regime, makes us vulnerable to possible abuses if the Refugee Convention and Protocol were extended to Hong Kong.  It is our firm position not to extend the Refugee Convention to Hong Kong and not to grant asylum.
Strip search and body cavity search

8.
Regarding Recommendation (g), under the Police’s guidelines on the handling of searches of detainees, a search involving removal of underwear should not be conducted on detainees routinely but only in circumstances with strong justifications.

9.
The Police’s Duty Officer, who decides on the scope of a search to be carried out on a detained person, should record the reason for and the scope of all these searches in the Police’s Communal Information System (CIS).  The immediate supervisor of the Duty Officer is required to audit these records, in particular to review all searches involving removal of underwear.  
10.
Specific procedural requirements are also in place to ensure that searches involving removal of underwear are carried out under restrictive conditions, e.g. the Police should conduct the search in a restricted area not in the view of persons other than those officers who are to carry out, witness or supervise the search; the search should be conducted by at least two officers; and all officers present during the search should be of the same gender as the detainee.  

11.
A detainee may raise his/her concerns, if any, about a search for consideration by the Duty Officer.  The Duty Officer’s decision, together with his/her reasoning and/or any other actions taken, will be conveyed to the detained person and recorded in the CIS.  Should a detained person feel aggrieved by the search, he/she may lodge a complaint with the Complaints Against Police Office (CAPO), and CAPO’s investigation is subject to the scrutiny of the statutory Independent Police Complaints Council (IPCC).  A police officer is liable to disciplinary action for any misconduct in carrying out the search.  Where criminal offences are involved, the officers concerned may face prosecution.

12.
Regarding Recommendation (h), strict guidelines on search of a detainee or a prisoner are in place for all the relevant law enforcement agencies, including the Immigration Department (ImmD) and Correctional Services Department (CSD).  Officers in ImmD and CSD who carry out searches must comply with these guidelines and ensure that all body searches are lawful, justified and reasonably conducted.  These searches are closely monitored and supervised by supervisory officers of ImmD and CSD.
13.
A person subject to search by a law enforcement agency may express his/her grievance to the officer-in-charge on the spot.  Alternatively, he/she may lodge a complaint through various channels, such as the complaint handling unit of the relevant department and visiting Justices of the Peace.  These channels are made known to the public as well as the individuals subject to a search. Officers who are found to have breached any guidelines and procedures in carrying out the search are liable to disciplinary actions.  Where criminal offences are involved, the officers concerned may face prosecution.

14.
On Recommendation (i), Rule 9 of the Prison Rules (Cap. 234, sub. leg. A) empowers CSD officers to conduct body cavity searches on prisoners.  Under the current practice, body cavity searches are conducted by trained medical staff (i.e. a medical officer or a hospital officer who is a qualified nurse) of the same sex.

15.
Rule 9 also stipulates that the searching of a prisoner must be conducted with due regard to decency and self-respect, and in as seemly a manner as is consistent with the necessity of discovering any concealed articles.  Besides, no prisoner may be stripped and searched in the presence of another prisoner unless a senior officer considers it necessary in the interests of the security of a prison or the safety of any person. 

16.
CSD will continue to explore the feasibility of other ways, including use of radiographic equipment, to reduce manual searches of body cavity.  

Independent investigation of police misconduct

17.
With respect to Recommendation (j), the HKSAR Government has already put in place a two-tier police complaints system. CAPO, the first tier, is responsible for handling and investigating public complaints against members of the police force.  CAPO works separately from other Police formations to ensure its impartiality in handling the complaints.  The IPCC, the second tier, is an independent civilian oversight body specifically established to monitor and review CAPO’s handling and investigation of complaints.  The IPCC has become a statutory body with the commencement of the Independent Police Complaints Council Ordinance (Cap. 604) (the IPCC Ordinance) on 1 June 2009.  Members of the IPCC are drawn from a wide spectrum of the community.  Members are appointed to the IPCC having regard to their ability, expertise and commitment to public service to ensure that the complaints are dealt with fairly and impartially.  

18.
There are effective checks and balances to ensure that the complaints lodged with CAPO are handled thoroughly, fairly and impartially.  CAPO prepares detailed investigation reports on all reportable complaints for submission to the IPCC.  The IPCC rigorously examines the reports.  Where IPCC members have doubts about a particular investigation, they may invite the complainants, complainees and witnesses to interviews.  The IPCC may also ask CAPO to submit for its reference any documents or information relevant to a complaint.  If the IPCC is not satisfied with the result of a CAPO investigation, it may ask CAPO to clarify any doubts or to reinvestigate the complaint.  It may also bring the case to the personal attention of the Chief Executive of the HKSAR, together with recommendations as to its disposition.  The IPCC has adequate means to ensure that the investigations of all reportable complaints lodged with CAPO are conducted properly and effectively.

19.
The IPCC Ordinance imposes statutory obligations on the Police to provide assistance to the IPCC and to comply with other requirements made by the IPCC under the Ordinance.  The IPCC has undertaken to adopt a more pro-active approach to monitor the investigation of serious cases and cases of public interest.  The IPCC monitors CAPO’s investigation directly under the arrangement in which 91 observers and IPCC members may, at any time and without prior appointment, attend interviews conducted by CAPO and observe the collection of evidence by CAPO during investigations.  The observers and the IPCC members concerned will report their comments to the IPCC on whether the interviews or collection of evidence have been conducted in a fair and impartial manner as well as any irregularities detected.

20.
 The two-tier system, as codified in the IPCC Ordinance, serves the objective of ensuring that public complaints against members of the police force are handled fairly and impartially.  We will continue to ensure that appropriate resources are provided to the statutory IPCC to facilitate the effective discharge of its functions under the IPCC Ordinance.
- End of report -
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