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Special Report 

 Observations of the Second Periodic Report on list of issues referred to the State of Kuwait, in accordance with the optional procedure in submission of the special reports, on the Convention Against Torture and Other Cruel, Inhuman or Degrading treatment or punishment

Submitted by: 
 Kuwait Society for Human Rights 
General Information on the State of Kuwait:
Head of State:

His Royal Highness Sheikh Sabah Al Ahmed Al Sabah
Prime Minister:

His Highness Sheikh Mohammed Al Ahmed Al Sabah

Death Penalty:

Applied
Life Expectancy:

77.5 years

Mortality rate of children under five:

Males 9 – Females 11 per thousand

Literacy rate among adults:
94.5 percent

The State of Kuwait:  Brief Description:

The country is located in the northwest corner of the Arabian Gulf with an area of total 17,818 square kilometres.  The total number of the population exceeds three millions.  Member of the Arab League since 1961, founding member of the GCC, member of the 
Organization of the Islamic Conference and state member in the United Nations.
In June 19th 1961, the Treaty of Protection with the United Kingdom was terminated and independence of Kuwait declared.  In November 11th 1962 the Constitution was promulgated.
Arabic is the sole official language as stated in the constitution and English is the second language used in the official dealings. Islam is the religion of the country and the majority of the population.  The constitution guarantees the freedom of other religions.        

Observations on the report submitted by the State of Kuwait to Committee on the Convention Against Torture and Other Cruel, Inhuman or degrading Treatment or Punishment
Kuwait Society for Human Rights thanks the State of Kuwait for its response to the Committee on CAT despite delay of submission for a decade.  With hope to avoid such delay in future.
Item (1):

No state party shall expel, return or extradite a person to another substantial ground for believing that he would be in danger of being subjected to torture.  Accordingly all considerations should be taken to ensure his safety.
Some are deported to their country of origin despite fear for being subjected to danger.  Example of some Egyptians deported for rallying to support Mr Al Baradei for the presidential elections in Egypt April 2010.  The administrative deportation was executed while Mr Mobarak was still in power.  This is source of concern because, in cases of administrative deportation, the victim is not allowed to appeal.
Item (6):

Inquiry on the intention of the state party to take new legislative procedures to define TORTURE in the Kuwaiti Law
Though Article (22) considers CAT a national law yet, until present, the Kuwaiti jurisdiction refers only to the national laws.

Article (4) in CAT states:

1- Each State Party shall ensure that all acts of torture are offences under its criminal law.  The same shall apply to an attempt to commit torture and to act by any person which constitutes complicity or participation in torture.

2- Each State Party shall make these offences punishable by appropriate penalties which take into account their grave torture.
According to CAT, Kuwait is obliged to merge the articles of this convention in its national legislation.

The report of the Kuwaiti government (Article 23) indicated that there is no need to define Torture and that present Kuwaiti laws are adequate while Article 53 on the amendments of the Criminal law 31 of 1970 states that imprisonment should not exceed five years or person fined more than five hundred Kuwait dinars.    
Article (23) confined to the definition of torture, aimed testify confessions and testimony, and excluded other objectives like obtain information or convict others or dictate certain ideas or terrorize to prevent future involvement.  Thus the definition of Torture should be confirmed and enforced as stated in CAT. 

3- Article (25) ensures, through specialized authorities, protection of victims and witnesses, no evidence of such practice on ground.  The person may be returned to the same authority he appealed against for torture, and there fears being subjected to retaliatory torture and consequently may refrain from reporting.  This is common in cases referred by the General Prosecution to the State Security.  

The Minister of Interior is entrusted with administrative deportation but, in practice, he approves the decisions of the security personnel gaining his trust.  There is fear of fraudulent action if desired to hide some facts.  The case of Mr Maymoni indicates such behaviour when the Investigation personnel attempted to deport one witness.       
The absence of an explicit mechanism for temporary stopping the security personnel from presence until end of the investigations endangers the victim being exposed to harassment, threat and intimidation.  
5-Atricle (26) of the Kuwait Law considers confessions under torture unconfirmed but obliges the victim provide evidence for being subjected to torture to confess.  It should be proved if a person is tortured during detention of four days.  Article 60 of the punishment procedures of 1960 states illegality of more than four days detention.  The period of detention may be illegally prolonged and the absence of a legal text to define the detainee’s right to contact his family or lawyer.  Also, long time of detention heals the physical consequences of torture thus evidences are eliminated.  Long periods of isolation in the detention and absence of an independent monitory body may obstruct confirmation of victim being subjected to torture ( Mr Al Maymoni case ).
In addition, the victim reports subjection to torture in the General Directorate of Investigation attached to the Ministry of Interior which does not enjoy full legal independence.  Other technical bodies dealing with victim confirmation of torture, General Administration of Criminal Investigation and the Legal Forensic Medicine are part of the Ministry of Interior.  There is public willingness to accuse the security personnel of fraudulent action.
Kuwait National Assembly (parliament) passed a legislation to merge the General Directorate of Investigation with the General Prosecution to ensure judicial independence.  But the government returned the bill to the parliament.  It needs majority vote to pass.  Also worth mentioning that the status of the women detainees, being placed under supervision of men, endanger them to be raped or dishonoured due to entire isolation.  Expatriate women are more vulnerable for it is easier to be deported after rape and their incapability to complain due to language barriers ( case of a raped Filipino domestic worker )
Item 7:

Provide information on willingness of Kuwait to practice judicial influence to protect citizens subjected to torture abroad

 Kuwaiti Security bodies, Kuwaiti Ministry on Foreign Affairs and Kuwaiti Embassy in Saudi Arabia are all informed of the detention of Mohammed Al Hajri and number of other Kuwaiti held in Damam, the Saudi prison, for years without trial or permission to meet their lawyers and families and receiving reports on being subjected to torture.  But, the Kuwaiti government has not taken any diplomatic action towards examination of allegations related and ensure their rights to fair legal trial.
Item 9:

Inquiry on Training Kuwaiti security personnel on Human Rights 

Though the Kuwaiti government endeavoured to train the security personnel on Human Rights yet we, Kuwait Society for Human Rights, feel the urgent need to enhance and monitor these training programmes. 
Item 12:

Has Kuwaiti government applied adequate legal procedures to reduce the period of Detention 
In Kuwait the detention period before investigation may take four days but, in most cases, illegally extended to ten.  The investigation body do not follow legal procedures against illegal detention of victims.  It is of paramount importance to accelerate adoption of the legal tools necessary to facilitate the appeal procedures as well as reduce the detention periods.
Item 13:

Report whether detainees have the right to seek legal advice by lawyer on detention and freedom to contact their families

The investigation body holds the right to confidential procedures of investigating.  This deprives the victim from contacting a lawyer and prevents his lawyer from expression, thus makes matters ineffective.  May, also, the court accept the victim’s confession documented during detention when denied contact with lawyer, as stated in Article 75 of Punishment Procedure Law.
Item 14:

Do the laws against Terror define the detainee’s right to accelerate date of trial, contact family, appoint lawyer and seek advice in detention or choose doctor for treatment.
10- Article 16 of law on residency of foreigners 1959 allows 30 days stay in deportation centres as maximum period before deportation, but this is not applied in actual circumstances.  No time limit is defined for expatriates waiting deportation.  Some detainees remained for years.  Normally people may spend between months and years due to administrative procedures or inability to pay required fines.  The detention conditions are bad and the detainees are not getting services and not granted complete rights of prisoners because they are awaiting deportation.
Item 15:

Clear limit of detention is required in cases of asylum seekers and illegal residents. Are the prison procedures reviewed by specialized authority or judicial body ?

The presence of the General Prosecution to monitor the detention centres and prisons results in negative outcomes.  It follow procedures necessary to prevent violations occur.  Kuwait Society for Human Rights submitted a detailed report concerning this issue.
Item 18:

Submission of information related to procedures and investigations concerning cases of torture, and other cruel, inhuman treatment or punishment
67- Oversight and supervision carried out by the Ministry of Interior did not show any improvement concerning the remarks reported over years by the reported Parliamentary Committee on Human Rights.  The Department of Reception is clear example.  As well as the inhuman status of prisoners in the Central Prison where tight security, isolated cells, deprivation from adequate air and light and violations of stated rights of category (1) prisoners according to the text of law on Organization of Prisons.
Item 19:

Demand of information concerning cases of use of force and cases similar registered by judicature 
11- Kuwaiti law limits the use of force, yet the security personnel violated this and beaten audiences present in a peaceful debate.  This took place in presence of some MPs, where, with no judicial reference, batons were used to beat with.  One from the press, some MPs, a university lecturer and number of civilians were beaten though not  violent.  Also the security personnel scattered a demonstration by some stateless (Bidun) using excess,     unnecessary power though peace prevailed the action of gathering.  To scatter the demonstrators, violations occurred:  use of batons to beat, tear gases (affected the neighbourhood) and consistent use of rubber bullets.    

Item 21:

Identification of the authority entrusted to receive the complaints of prisoners and procedures followed 

There are many cases when stateless were imprisoned illegally, detained for long periods without legal reference and when released no cause for their detention was stated. Example of such practice is Ahmed Mishari Juda who spent 5 years in Talha Deportation Centre.
Item 23:

Provide special information on systems related to restrictions and compulsory procedures applied on patients need mental care

No bill or draft bill is submitted by the Ministry of Health in Kuwait yet.  This deprives the patients from many of their basic rights which consequently may lead to their long period detention without medical reason.
Items 24-25:

Information on the decision of the State of Kuwait to withdraw its reservation on Article 20 of CAT and report, according to Article 25, to consider review in favour of Articles 21 and 22.
89- It is important if Kuwait would withdraw its reservations on Article 20 of CAT to allow hold responsible those entrusted execute law.
Item 27:

Inquiry if Kuwait desire to become party in the Optional Protocol of CAT

93- As party in the Optional Protocol of CAT, Kuwait may increase the purity of different tools engaged in torture and provides good support mechanism to stop related allegations.  Such mechanism is needed to support Kuwaiti legislations. Positive step must be taken.
96- For Kuwait to join and ratify Roma System concerning the International Criminal Court there is need to carry out studies on its conformity with the constitution.  Many countries signed and ratified the convention among which some Arab states.
Item 30:

Questions related to information on political and administrative and other procedures taken to promote and protect Human Rights on the national level since preliminary report submitted by the State of Kuwait on the implementation of CAT.
General Comments:

It is noted that the guarantees provided in Kuwait are not enough to restrict torture.  Months ago a torture case was disclosed when the citizen Mohamed Al Maymoni died after being subjected to torture. The Ministry of Interior, by its minister, tried to conceal the facts. The minister formally announced before Kuwait National Assembly (parliament) that the citizen died due to showing resistance during capture.  But due to political, parliamentary and public pressure, the government retreated and the case was referred to court.  The concerned minister resigned but no real reform made to the procedures to prevent torture.  There is concern towards possibility that such practices may reacur.
Also, the security instruments follow bad treatment as procedure.  The former Deputy of Investigation Sheikh Mazen Al Jarrah announced the matter in a TV interview on Al Watan Kuwaiti channel in May 2010 where he admitted that security personnel humiliate and beat victims to confess.
(Copy attached)                        

Examples of cases subjected to torture, cruel and degrading treatment:

1- In 2002, Majid Mayah, a Kuwaiti citizen, was accused of manslaughter.  He was tortured until confessed, and it was possible to be hanged.  But, a dispute between two Filipinos revealed the fact as one of those reported that the other killed the Canadian.
2- Doubts still occur around the case of Amer Khlaif Al Enezi after his death in February 2005 in the military hospital after being tortured to death despite his difficulty of breathing.

3- 2007 witnessed the torture of some Egyptian expatiates in Jahra Department of Investigation. They were beaten and burnt with battery acid.  The Ministry of Interior referred the matter to resistance during capture, but their embassy objected.  The matter was settled and compensation paid after conciliation. ( Names attached )
4- In 2007, Jassem Al Ghamis , Kuwaiti, reported being detained in State Security Department for one day due to filming his colleague Bashar Al Sayegh beaten and subjected to verbal abuse during investigation.
5- In 2010, an Egyptian expatriate was obliged, due to torture, to confess that he killed a girl.  The girl was found alive, but the security organs justified his confession on grounds of mental disorder.

6- In 2010, Majed Al Shemeri, a Saudi subject, was tortured and sexually abused by investigation personnel.  First, the Head of the Investigation Department Sheikh Ali Al Yousif totally denied the case until the Saudi Embassy in Kuwait practised pressure, so an investigation committee was formed.
7- In 2011, Mohamed Ghzai Al Maymoni died while tortured by the investigation personnel in Ahmedi.  The Ministry of Interior denied the torture.  The case is before court until writing this report.            
Recommendations:
1- Express desire that Kuwaiti government withdraw its reservations on Article 20 of the Convention Against Torture and sign the additional protocol related

2- Enable those sentenced to administrative deportation to appeal 

3- Adopt a clear procedure that gives those sentenced to deportation the right to demand suspension until being ready to leave to another country or be granted political asylum anywhere if feared torture in their own country
4- The Kuwaiti government should submit draft bills to ensure the adaptation of  the national legislation to articles in CAT

5- Amend the definition of TORTURE to commensurate that applied in the text of CAT

6- Issue requisite legislations and establish specialized tools to protect the victims and witnesses being subjected to harm by the security personnel or law enforcement officials in case they appeal against being tortured. Legislations should protect victims, witnesses and their relatives from consequent administrative deportation if related

7- All detainees should be granted full rights during the first four days of detention to  limit subjection to torture and appoint a lawyer

8- Limit the detention period to 24 hours instead of four days to reduce subjection to torture and avoid elimination of resulted effects

9- Permit the detainee to contact his relatives and lawyer the moment he is detained and enable his lawyer to meet him any time of the investigation in order to submit an instant complaint in case of subjection to torture if necessary

10-  Permit the lawyer to attend the confidential sessions of investigation

11- Detach the General Directorate of Investigation, General Administration of Criminal Evidences and Forensic Medicine from the Ministry of Interior and merge all in the Office of General Prosecution to ensure their independence
12-  Should the Kuwaiti government , through diplomatic channels, protect citizens attained abroad without trial and assist those subjected to torture appeal through international and legal channels
13- Develop a systematic training programme providing all security personnel enough knowledge concerning human rights related to their duties
14- Take adequate administrative and legal procedures towards limiting the long periods, sometimes extended to months, of detention of the expatriates due to residency related problems.  The bidun ( stateless ) should not be detained in deportation centres because they should not be considered foreigners

15- Establish a specialized body attached to the General Prosecution to inspect and supervise the prisons
16- Refrain from use or excess use of violence in peaceful gatherings unless proved otherwise
17- Legislate a bill for Mental Health adequate with global humanitarian standards

18- Establish an independent administratively and financially national institute for human rights instead of the different existed bodies to monitor the implementation of human rights in Kuwait                  
         

