Hong Kong Human Rights Monitor

Shadow Report for
the United Nations Committee against Torture
on the implementation of
the Convention against Torture and other Cruelitnan or
Degrading Treatment or Punishment
in the Hong Kong Special Administrative Region,
the People's Republic of China

Date submitted: 18April, 2008

4/F Kam Tak Building, 20 Mercer Street, Sheung W4orng Kong
Phone: (852) 2811-4488 Fax: (852) 2802-6012
Email: info@hkhrm.org.hk
Homepage: http://www.hkhrm.org.hk

The Hong Kong Human Rights Monitor (‘the Monitors) an
independent organization which aims at promotingttdy
human rights protection in Hong Kong, both in terofidaw and
of practical daily life!

1_. . R
This shadow report is primarily drafted by Chow P¥kn, Stephenson, L.L.B.(Hons),

University of Hong Kong, L.L.M in Human Rights Lawniversity of Nottingham, on behalf of
the Hong Kong Human Rights Monitor.



TABLE OF CONTENTS
Page No.
Cover Page 1
Table of Contents 2
1. Executive Summary 4
2. Article 1: Defining Torture
2.1. The Crimes (Torture) Ordinance (‘CTO’) 7
2.1.1. Limiting the definition of torture 8
3. Article 2: Preventing Torture
3.1. Implementation of Convention 12
3.1.1. Torture in relation to ethnic minorities 12

3.2. Art.2(2) of the CAT and the “State of Emerggnc 14

4. Article 3: Torture as a ground for refusal to expel,

return or extradite

4.1. In relation to asylum seekers and torturentdaits 16
4.1.1. The present asylum policy and related lahs
in Hong Kong

4.1.1.1. The Government's “firm policy not 16
grant asylum” and the absence of a fair refi
determination procedure

4.1.1.2. The overloaded UNHCR saffice in 20
Hong Kong

4.1.1.3. International and Domestic Law 22

4.1.2. The detention and prosecution policies 26

4.1.3. The lack of resources offered to as' 30
seekers and refugees in Hong Kong
4.1.4. Short conclusion — in search of a fair aBd
coherent asylum policy

4.2 .The Fugitive Offenders Ordinance 37
4.2.1. Unfair as ground for refusing extradition 38
4.2.2. Death penalty as ground for refusin
extradition

5. Article 5: Establishment of jurisdiction
5.1. Narrowing Jurisdiction 43

6. Article 11: Review of interrogation rules,

instructions, methods and practices of custody and

treatment of persons arrested or detained

6.1 In relation to sex workers
6.1.1. Condoning sexual abuse against sex worké#s
6.1.2. Framing, entrapment and mistreatment 44
sex workers
6.1.3. Sex workers caged in the open for 13 hobfs
of public shaming
6.2. Concerning arbitrary strip searching in Horig
Kong
6.2.1. The strip searching of cultural preservatiéi
activists on & October, 2007

6.2.2. The arbitrary strip searching of sex worker§4



6.2.3. Inadequate rules with respect to st from the IPCC

searches 7.1.3. Misconducts of the CAPO (cases afid
6.3 Compulsory rectal search with finger for th&l implications)
admission of prisoners 7.1.3.1. Tipping off of police officers 77
6.4 Concerning maltreatment to Korean farmers — 6t 7.1.4. Current developments of the IPCC 77
WTO incident Appendix |: List of Questions 85

6.4.1. During the overnight detention of the 1155
detainees (10:00 p.m. T December, 2005 to 3:30
a.m. 18 December, 2005)
6.4.2. The arrest and the subsequent detent&n
(3:30 a.m. 18 December
6.5 Implementation of recommendations in the Rep6it
of Arrest
6.6 Concerning the conditions of detention in Jileen69

Homes
6.6.1 Bullying in juvenile homes 69
6.6.2 Segregation of juvenile in custody 69

7. Article 12: Prompt and impartial investigation of

torture
7.1. The lack of independence of the Complaint
against Police Office and the lack of competence of
the Independent Police Complaint Council
7.1.1. The Background 71
7.1.2. The functioning of the CAPO - statistics 75



1.) Executive Summary

1. The Committee against Torture (‘the Committee’) bag"

May, 2000 and 1% November, 1995 considered the
government reports of Hong Kong submitted by Cland

the United Kingdom respectively on its behalf.

. In many important areas, however, substantial
improvements have not been made despite repeated
recommendations from the Committee and other treaty
bodies urging for their change.

. In this respect, paragraphs 12-22 and 104-105 igighthe
Government’s failure to bring the definition andigdiction
of the Crimes (Torture) Ordinance in line with the
requirements of Art.1 and Art.5 of the CAT,
notwithstanding the Committee’s recommendations to
amend the relevant parts in its previous concluding

observation in 2000.

. Paragraphs 40-85 outline the Government's lack of a
coherent policy towards refugee and torture claisiasuch
as (a) the lack of a fair and efficient refugeetusta
determining procedure (b) the lack of policies &tec for

the basic socio-economic needs of refugee and réortu

claimants and (c) the existence of arbitrary proSen
policy and detaining procedures, in violation ot.Arof the
CAT as well as customary international obligationgh
regards tonon-refoulement This has been an area of
common concern before the Human Rights Committee, t
Committee on Social, Economic and Cultural Righlee
Committee on the Rights of the Child, and the Cotteai

against Torture over the past 9 years.

. Meanwhile, paragraphs 181-211, deal with the issuthe

establishment of an independent police complairdsgulure.
Although the issue has been urged by both the HuRigints
Committee and the Committee against Torture forr dv&
years, the Government remains unwilling to subjtwt
Police Force to the monitoring of an effective and

independent civilian oversight body.

. The Monitor is of the view that the Government Bahswn

no intention of resolving the above matters and ld/dike to
strongly appeal to the Committee to take urgentsuess to
press for appropriate changes.

. With regards to torture, contrary to the Governrgent

position, actual cases of torture, commonly dir@¢eteethnic

minorities, have been recorded by local NGOs iemégears.



These cases involve severe beatings often coupldd w
arbitrary detention and malicious prosecutions. No
prosecutions against the offenders of torture wassle.

This will be dealt with in paragraphs 26-30.

. Furthermore, the condoning of the receiving of sé¢xu
services by the Police remains to be a major prokileat
deserves attention. In essence, the Police allogir t
undercover agents to receive free sexual servicemgl
undercover anti-vice operations. We consider thas t
practice constitutes inhuman or degrading treatmeAs
will be shown in paragraphs 107-118 below, reluc¢ato
legislate for the absolute prohibition of sexuay@gpements
in anti-vice operations opens the door for the abas

authority.

. Over the past few years, arbitrary strip searclsegms to
be one of the Police’s most favoured means to dstrete
authority. Victims of arbitrary strip search indel sex
workers, environmentalist and cultural preservasis) and
protestors in the anti-WTO demonstration. As vk
demonstrated in paragraphs 131-150 clear rules and
guidelines that govern strip searches are needgdstified

strip searches must be outlawed and prohibited.

10.Other areas of concern includeter alia:

- the lack of protection in the present laws of Hatang
against torture in the event that a national enmergés
declared, which is inconsistent to Art.2 of the CAT
(paragraphs 33-37 below); and

- the lack of proper safeguards in extradition age@s
on the requested person’s right to fair trial armghtr to

life (paragraphs 88-102 below).

11.A summary of the recommendations to the Committeeaa

follows:

- to urge the Govermnment bring the definition and
jurisdiction of torture in line with Art.1 and AR.of the
CAT,

- to urge the Government to legislate safeguardsnapai
torture in case of national emergency in accordavite
Art.2 of the CAT,

- to urge the Government to put into place a fair and
efficient refugee status determination procedurd &m
formulate coherent policies prohibit arbitrary atrend
detention of asylum seekers and torture claimamdsta
cater for their basic socio-economic needs;

- to urge the Government to amend the Fugitive Ofesid
Ordinance and to negotiate for the incorporatiorthef

relevant provisions in existing extradition agreatseto



protect requested persons’ to protect the requested
person from death penalty;

to urge the Government to account for the present
progress concerning negotiations of extradition
memorandums with Mainland China;

to urge the Government to criminalize and prosecute
acts of torture in accordance with Art.4 and Adfthe
CAT,

to urge the Government to legislate safeguardsnapai
arbitrary strip searching, in accordance with Artréad

in light of Art.16 of the CAT;

to urge the Government to prohibit the framing and
entrapment of sex workers;

to urge the Government to prohibit manual cavigrse

of prisoners;

to urge the Government to adopt recommendations in
the Report on Arrest issued by the Law Reform
Commission of Hong Kong in 1992;

to urge the Government to protect juveniles from
bullying and to offer assistance to facilitate toss to
juvenile homes; and

to urge the Government to establish an indepenaieht
effective police complaints procedure in line witie
requirements of Art.12 of the CAT.



2.) Article 1: Defining Torture (paragraphs 55-6f the

Government RepoR)

2.1.) The Crimes (Torture) Ordinance (‘CTO’) (Civ}

12.The CTO was introduced in Hong Kong to create the
offence of torture and provide for its prosecutids.3(1) of
the CTO deems torture an offence under the lawdooig
Kong. It provides that:-
“A public official or person acting in an official
capacity, whatever his nationality or citizenship,
commits the offence of torture if in Hong Kong or
elsewhere he intentionally inflicts severe pain or
suffering on another in the performance or purgbrte

performance of his official duties.”

% Fourth and Fifth Reports of the Peoples’ RepublicChina under the
Convention Against Torture, and Other Cruel, Inhona Degrading

Treatment - Part Two: HKSAR (June 2006) (‘the Goweent Report’).

$5.2 writes: “(1)... ‘public official’ includes anyguson holding in Hong

Kong an office described in the Schedule....

(2) For the purposes of this Ordinance a persolh sbaegarded as having
acted in an official capacity if at the time hesaftie he acting in Hong Kong
or elsewhere) that capacity is related either ® @overnment of, or any
public authority in, Hong Kong or to the governmeft or any other

authority in, a country or territory outside Hongng being an authority
which is similar or analogous to a public authoiityiong Kong.

(3) For the avoidance of doubt it is hereby dedateat section 5 of the
Interpretation and General Clauses Ordinance (Gapdll not be construed
as extending the definition of "public official" isubsection (1) to ‘public
officer’ within the meaning of section 3 of thatdivance.”

13. The Schedule states: “Offices referred to in seca:

1. An office in the Hong Kong Police Force.

2. An office in the Customs and Excise Department.

3. An office in the Correctional Services Department

4. An office in the Independent Commission Against

Corruption.

5. An office in the Immigration Departmernit.”
The schedule is subject to s.8 of the CTO whiclvides that
“[tlhe Chief Executive in Council may by order andetine
Schedule.”

14.Ss. 3(4) and (5) of the CTO follow s.134(4) anjl ¢6the
British Criminal Justice Act 1988 (‘1988 Act). X4)
provides that:-

“It shall be a defence for a person charged with an
offence under this section in respect of any conhdfic
his to prove that he had lawful authority, justfion

or excuse for that conduct.”

S.3(5) provides that:

(5) For the purposes of this section "lawful authgrity
justification or excuse" means-
(&) in relation to pain or suffering inflicted in
Hong Kong, lawful authority, justification or
excuse under the law of Hong Kong;

4 See Schedule to the CTO.



(b) in relation to pain or suffering inflicted
outside Hong Kong-
(i) if it was inflicted by a public official
acting under the law of Hong Kong or by a
person acting in an official capacity under
that law, lawful authority, justification or
excuse under that law;
(i) in any other case an authority,
justification or excuse which is lawful
under the law of the place where it is
inflicted. punishment... .

provisions of the preceding paragraph of this Aetic

16.The Hong Kong Bill of Rights Ordinance (Cap.383)
(‘(HKBORO’) provides for the domestication of the GBR.
In relation to torture, Art.3 of the HKBORO mirrofst.7 of
the ICCPR which provides that “[n]Jo one shall béjsated

to torture or to cruel, inhuman or degrading treattnor

15. Under Art.28 of the Basic Law (‘BL’), “torture o&ny

resident or arbitrary or unlawful deprivation okthife of 2.1.1. Limiting the definition of torture

any resident is prohibited®” Art.39 of the Basic Law

provides that :- 17.1t is generally understood that torture under Artof the

“The provisions of the International Covenant on CAT includes four elements as follows:

Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights,
and international labour conventions as applied to
Hong Kong shall remain in force and shall be
implemented through the laws of the Hong Kong
Special Administrative Region.

The rights are freedoms enjoyed by the Hong Kong
residents shall not be restricted unless as phbestri
by law. Such restrictions shall not contravene the

severe mental or physical pain or suffering that is

intentionally inflicted;

for a proscribed purpose, for example, obtaininigevwe
or information;

by official action or approval.

® S.8, Art.3 HKBORO: “No torture or inhuman treatrhemnd no
experimentation without consent.
No one shall be subjected to torture or to cruehuman or degrading

5 Art.28 of the BL,

“The freedom of the person of Hong Kong residertisllsbe

inviolable.

No Hong Kong resident shall be subjected to antyitoat unlawful

arrest, detention or imprisonment. Arbitrary ofawful search of
the body of any resident or deprivation or restiitbf the freedom
of the person shall be prohibited. Torture of aegident or
arbitrary or unlawful deprivation of the life of wmesident shall be
prohibited”

treatment or punishment. In particular, no oneldalsubjected without his
free consent to medical or scientific experimentati

" Convention against Torture and Other Cruel, Inmenar Degrading
Treatment or Punishment, 1465 UNTS 85, (‘CAT’),.Art

“For the purposes of this Convention, the termtit®@ means any act by
which severe pain or suffering, whether physicahrmntal, is intentionally
inflicted on a person for such purposes as obfifimm him or a third person
information or a confession, punishing him for at lae or a third person has



The second limb of Art.1(1) excludes only “pain or
suffering arising only from, inherent in or incidahto

lawful sanctions®

18.However, s.3(4) CTO provides a blanket defenceafts
which potentially falls into the jurisdiction ofX1) of the
CTO and, as such, operates to exclude all formzaof or

committed or is suspected of having committed ntimidating or coercing
him or a third person, or for any reason basediserichination of any kind,
when such pain or suffering is inflicted by or la¢ instigation of or with the
consent or acquiescence of a public official oreotherson acting in an
official capacity....” This definition was held to be customary imitional
law in the cas@rosecutor v. Anto Furundzijd998] ICTY 3, para 160.

® Academics suggested that “[d]uring the draftinggess this clause was
originally subject to the proviso that the lawfahstions must themselves be
consistent with the UN Standard Minimum Rules fbe tTreatment of
Prisoners, but as the Minimum Rules were not thamseoriginally
intended to be legally binding, it was consideregppropriate to incorporate
them into the binding UNCAT.” See Nigel Rodley aihtt Pollard,
‘Criminalization of torture: state obligations umdéhe United Nations
Convention Against Torture and other Cruel, Inhuman Degrading
Treatment or Punishment’ [2006] E.H.R.L.R. 115, 1Z0e authors referred
to the parallel provision contained in the 1975 IBxetion Against Torture
and the Swedish draft convention in support ofrtpeisition. The former
writes: “For the purpose of this Declaration, togtimeans any act by which
severe pain or suffering, whether physical or mergantentionally inflicted
by or at the instigation of a public official onparson for such purposes as
obtaining from him or a third person information @mnfession, punishing
him for an act he has committed or is suspectetlasfng committed, or
intimidating him or other persons. It does not ume pain or suffering
arising only from, inherent in or incidental towfall sanctions to the extent
consistent with the Standard Minimum Rules for tleeatment of
Prisoners.” Declaration on the Protection of Akrgons from Being
Subjected to Torture and Other Cruel, Inhuman ogrBding Treatment or
PunishmentG.A. res. 3452 (XXX), annex, 30 UN GAOR Supp. (NH.at
91, UN Doc. A/10034 (1975).; See also the Swedistit ¢onvention, UN
Doc. E/CN.4/1285, which served as a starting pfointhe UNCAT drafting
process.

suffering so long as the officer concerned coutavprthat he
had a “lawful authority, justification or excuse.”The
Monitor is unable to agree with the Government'sipon
that the defence of “lawful authority, justificatie or excuse”
under s.3(4) of the CTO is simply an attempt teg¥fect to
the second limb of Art.1(1) of the CATThe defence is
simply too broad to be consistent with the requeata of
the CAT. ltis also inconsistent with Art.4 of tRAT which

requires parties to ensure that “all acts of tertame offences

under its criminal law.”

19.Moreover, the defence is too vague to be justifiedier
Art.1(1) of the CAT. What would amount to a “lawfu
authority, justification or excuse®® is not sufficiently
clarified. While it would seem that a “lawful jufstation” as
defence for the crime of torture is justifying tinejustifiable,
a “lawful excuse” for the crime of torture, i.e. arcuse that
would negate the culpability of the perpetuator winas

committed torture is simply inconceivabife.On the face of

°® The second sentence of Art.1(1) of the CAT writforture] does not
include pain or suffering arising only from, inhetén or incidental to lawful
sanctions.”

19 Academics distinguished the concept of a justificeand an excuse; while
“justifications negate the wrongfulness of the amrtd excuses negate the
culpability of the actor for his wrongful conductyliiam Gur-Aye, ‘Should
the criminal law distinguish between necessity asstfication and necessity
as an excuse?’ (1986) L.Q.R. 711.

" bid.



the wording, the defence clause seemed to be am@itto
insert a “codification of a necessity limb® for
circumstances allowing the use of torture, but suchld be
inconsistent with Art.2 of the CAT where “no exdepal
circumstances... may be invoked as a justification of

torture.”

20.The fact that the government interprets “torture”
unreasonably narrowly is reflected in the factshefChuen
Lai Szecase” The police officers (defendants) in this case
beat the victim severely and poured water intonoise and
mouth causing him to lose his consciousness. Hewdve
police officers were only charged with assaultpiessuch
acts clearly falling within the definition of tor both in
Art.1 of the CAT or s.3(1) of the CTH.

21.In the Committee’s 2000 Concluding Observationg th
Committee is expressly concerned with the referetace
“lawful authority, justification or excuse” as afdace for a
person charged with torture, “no prosecutions weoright
under the [CTO]...despite [the presence  of]

25ee Adam Raviv, ‘Torture and Justification: defegdthe indefensible’
13 Geo. Mason L. Rev. 135.

13Chuen Lai Sze v. HKSAR999) HKCFA 33.

14 See, for exampleRamirez v. Uruguay (4/77where the Human Rights
Committee is of the view that suffocation in waterounts to torture.

1C

circumstances..justifying such prosecutions,” and that “not
all instances of torture and other cruel, inhumaore
degrading treatment or punishment are covered & th
[CTO].” ** Yet, the Government has not attempted to
introduce any amendments to the CTO and has adapted
defensive stance towards this legislatibriThe Government
seems to be unaware that the CTO is unsatisfactimpared
with laws in other jurisdictions. For example, @8 the
Crimes (Torture) Act 1988 of Australia emphasizée t
adherence to the CAT in its applicatign.

15 Conclusions and recommendations of the Commitieénat Torture on the
Report on the HKSAR under the Convention againstufe and Other Cruel,
Inhuman or Degrading Treatment or Punishment (2008)1/C/24/Concl.3,

para 34-35. (‘2000 CAT Concluding Observations’).

Similarly, the Committee had repeatedly criticizbé 1988 Act in various
occasions; See Conclusions and recommendatiotiee d@ommittee against
Torture, United Kingdom of Great Britain and Northdreland, U.N. Doc.

A/54/44 (1998), para 76(e).; Conclusions and recenmdations of the
Committee against Torture, United Kingdom of GrBatain and Northern

Ireland, U.N. Doc. A/51/44 (1996), para 77(c).

'%1n paragraph 58 of the Government Report, the @Gwnent insists that the
defense was intended to give effect to the sedants ¢f Art.1(1) of the CAT

despite the Committee’s Concluding Observationd0@® Moreover, in the
same paragraph, the Government claims that “thendefwas intended to
cover matters such as the reasonable use of farceestrain a violent
prisoner”

7'5.3 Crimes (Torture) Act 1988 of Australia writ§sorture] does not

include any such act arising only from, inherentmincidental to, lawful

sanctions that are not inconsistent with the Aeticf the International
Covenant on Civil and Political Rights... (2) Excest far as the contrary
intention appears, an expression that is used botthis Act and in the

Convention (whether or not a particular meaninggigen to it by the

Convention) has, in this Act, the same meaning lags in the Convention.”




22.Although the Government claimed in its initial repthat
neither “exceptional circumstances” nor “superiodeys”

could be invoked in the law of Hong Kong as a figsdtion

for torture® the wording of s.3(4) tends to suggest the

contrary. Legislative steps should be taken toifglahis
doubt. As an example, the Canadian Criminal Co2i@9s1
prohibits torture and expressly states that thaedl §e no

lawful authority defence to the offence of torttite.

List of questions

23.The Monitor recommends the Committee to ask the

Government:

- to clarify the precise meaning of the words “lawful
authority, justification and excuse” as well as thatext
in which such a defence could be invoked;

- to clarify whether “the reasonable use of forceetstrain

a violent prisoner” referred to in the Government’s

18 Committee against Torture, Consideration of repeubmitted by States
Parties under article 19 of the convention, Chind,N. Doc.
CAT/C/39/Add.2 (2000), para 107. (‘Initial Repootthe Committee against
Torture’); See also Part Il, fn.2 of the Governmigeport.

¥ The Canadian Criminal Code s.269.1(3) writes ‘fJtno defence to a
charge under this section that the accused waseard®y a superior or a
public authority to perform the act or omissionttfams the subject-matter
of the charge or that the act or omission is allepehave been justified by
exceptional circumstances, including a state of wahreat of war, internal
political instability or any other public emergericy

11

initial report is the_onlycircumstance envisaged by the
Government under s.3(4), and if so the reason dethia
Government’s reluctance to bring s.3(4) in linehwAtrt.1
of the CAT; and

- if the Government maintains its position on the nieg
of s.3(4) of the CTO, whether the Government idingl
to replace the present defence clause in s.3#)eoCTO
with a new provision which would simply stipulateat
“for the purpose of the offence of torture undeisth
ordinance, torture does not include pain or suffgri
arising only from, inherent in or incidental to &
sanctions® or whether the Government is willing to
adopt the wording of s.3 Crimes (Torture) Act 1988

Australia.

Recommendation

24.The Monitor recommends the Committee to urge the
Government to amend s.3(4) of the CTO.

3.) Article 2: Preventing Torture (paragraphs @2dovernment

Report

*® See 5.3 Crimes (Torture) Act 1988 of Austradiapra.



3.1.) Implementation of the Convention

25.Although the CAT has been partially domesticatedhia
CTO, actual practice means that the CTO has nat fudly
implemented.

prosecutions brought under the CTO, despite clases of

torture?> The Government claims in its Report that “[flor

an act to qualify as torture, there must be evidetiat
severe pain and suffering were intentionally inddt by the
authorities acting in their official capacities.o %ar, no
cases have met those criteria on the strengthreaftldence.

And, as indicated above, there have been no cabesew

torture has even been alleged since 1998fowever, the
true situation is quite different from that whictnet

Government depicts.

3.1.1.) Torture in relation to ethnic minorities

! In theChuen Lai-szease, earlier brought to your Committee’s attenition

our previous shadow report, the victim was not dragdcuffed and punched

by the chest. One of the officers also pressedhhisibs onto the victim’s
neck and poured water into his nose and mouth mgukim to lose
consciousness. Yet, the officers were not chargater the CTO (which
would attract a maximum sentence of life imprisonthéut was instead
charged under s.39 of the Offences against thoRP&sdinance (CAP. 212)
for assault occasioning actual bodily harm. Seeen Lai Szeasesupra,
para. 20.

“2 See Government Report, para 63.

Up until now, there have been no

12

26.In a written submission to the Legislative Counttie Hong
Kong Unison Limited (‘Unison’) has outlined allegats of

torture by the police towards ethnic minorities.

27.In one incident, a Pakistani teenage passengerstoaped
by the police.
discriminatory and insulting nickname in Cantondse
members of south-Asian groups) by the police and okl
to get out of the car. The teenager requestetoniog called
“Cha Jai”, and he was then dragged out of the gathle
police officer. Yet, the officer accused the victof resisting
arrest and assaulting a police officer, and caitedbackup.
Soon, 10 police officers arrived at the scene &edvictim

was beaten up and brought to the police stafion.

28.1In the course of the victim’s detention, he vomidaod four
times but the police refused to arrange for himh&wve a
medical examination. The police told him thatefwanted a
medical examination he would be denied bail, andhef
wanted bail, he would have to promise not to haweedical
examination. Also, during the course of his detenthe was

% The Unison has conveyed its concerns over totmrée Government in
various occasions. In a submission to the Legiglafouncil, they outlined
alleged cases of torture by the police on file vlith Unison. See Submission
on Independent Police Complaints Council Bill frddong Kong Unison
Limited (in Chinese), December 2007, LC paper N8(Z)550/07-08(01),
para 1.3.

The teenager was called “Cha Jai” (



not provided with food. The victim finally gave and went
for his medical checkup in a local clinic only afthis
releasg’

29.The victim then attempted to file a complaint toe th

Complaints Against Police Office (‘CAPQO’). However,
during the recording of his statements, he was isios|s
that his statements are not accurately jotted damahthus
refused to give further statements unless accoregany a
social worker. However, he was labeled “not coapee”
and the case was therefore classified as “unsutietzoi’
and not pursued by CAP®.

30.According to the NGO Unison, which specializes iarkv

with Hong Kong's ethnic minorities, the above casenly
one of several incidents where ethnic minority tegns
have been subjected to police violence. In susesahey
are often arbitrarily arrested and detained and tight to
medical access denied during their custody. Cftvens of
violence and intimidation take the form of an expes and

unnecessary use of handcuffs during “arrests” amel t

unlawful searching of homes without warrdhtThey were

also often humiliated with highly degrading remarks

List of questions

31.The Monitor recommends the Committee to ask the

Government:

- whether the Government is aware of the allegatimins
torture as quoted abo%é;

- what has the Government done to investigate in& th
above allegations of torture, and if investigati@s been
conducted what are the findings of the Government;

- if investigations has not been conducted, whether t
Government would be willing to initiate investigats
(with the assistance of Uniséijind keep the Committee

updated as to the progress of the investigation;

26 i

Ibid.
" Note that the Government has subsequently respdndée submission by
Unison, however, it has not responded particultmlyncidences of alleged

torture. See Security Bureau, ‘Administration'sp@nse to the issues raised

in the submissions of Zi Teng, JJJ Association,igkctfor REACH OUT,
Civil Human Rights Front, Hong Kong Christian Inste, Hong Kong Human
Rights Monitor and Hong Kong Unison Limited,” Jarpd008, LC paper No.
CB(2)829/07-08(02).

8 The Committee may wish to note that local NGOsuaeally unwilling to
disclose their client’s information (especiallytire present context where the

*bid. Police themselves are the alleged perpetuatorssimisOs are fully assured
% bid. of their safety.



- to provide the video taping of the interrogatiorthaine
victim (if available);

- to provide information as to the using of videoitgp
devices during interrogations and in temporary imgd
areas;

- to provide information as to the current trainingen to
frontline officers in relation to enhancing cultura
awareness and respect to ethnic minorities withim t
Force;

- to provide the Committee with the relevant sectiohs
the Police Force Procedures Manual, and Police @kene
Orders in relation to stop, search, arrest, detengind
interrogation;

- to provide the relevant statistics as to the reporof
police misconduct by ethnic minorities; and

- to clarify the measures taken to ensure the rigits

suspects in custody.

#The Monitor notes that in many occasions, pergogsistody do not know
their rights, nor were they informed of their right Notices afforded to
persons in custody were only given after theiraséeand not in the language
they could understand. See Notice to Persons Ulmdestigation by, or
Detained in the Custody of, the Police (materiaMded by the Police to the
Monitor, on file with author) (‘the Notice’). A peesentative from the
Amnesty International (HK) raised doubts as to tirding used in the
Notice in a joint-meeting with the Police Force (d8" February 2008).
Fore example, the right to receive medical atteniswritten as a right to
“requestmedical attention,” which could be misleading.
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Recommendations

32.The Monitor recommends the Committee to:

urge the Government to investigate the above dlmyza
of torture and to make its findings available tce th

Committee in subsequent follow-up proceedings;

urge the Government to make public the Police Force

Procedures Manual, and Police General Orders (ulyre
these information has been withheld from the puatid
thus making it difficult for the general public twold
individual officers accountable for the abusingpofice
power, nor is the general public aware of theintsy;

urge the Government to strengthen human rightseela

training and education to frontline officers.

3.2 Art.2(2) of the CAT and the “State of Emergé€nc

33.Art.2(2) of the CAT writes that “[n]Jo exceptional

circumstances whatsoever, whether a state of wartbhreat

of war, internal political in stability or any othegublic

emergency, may be invoked as a justification ofure:”

The Monitor contends that there are insufficierfiégaards in

the present laws of Hong Kong to protect persosnfr

torture in times of a public emergency.



35.Furthermore,

34.Article 18 of the Basic Law provides that “[i]n tle@ent that

the Standing Committee of the National People'sgtess
decides to declare a state of war or, by reasoturaioil
within the Hong Kong Special Administrative Regwhich
endangers national unity or security and is beydmel
control of the government of the Region, decides the
Region is in a state of emergency, the Central &op
Government may issue an order applying the relevant
national laws in the Region (of Hong Kong).” Iltshbeen
unclear what those laws might be and whether thes la
would comply with the CAT.

s.2(1) of
Ordinance (Cap. 241), which empowers the Chief Etree

the Emergency Regulations

on any “occasion of emergency or public dangernake
any regulations whatsoever which he may consideratge

in the public interest”, iprima facie inconsistent with
Art.2(2) of the CAT which seeks to prohibit tortuzgen in
"a state of war or a threat of war, internal podtiinstability
or any other public emergencyJnder such circumstances,
the regulations imposed by virtue of the Ordinaforeother
national laws which might apply to Hong Kong) might
provide for the “lawful authority, justification @xcuse” for
torture or other types of cruel, inhuman or degrgdi

treatment or punishment under the terms provided.B{)

and 3(5) of the CTO. Note that the power thereidaurthe
Emergency Regulations Ordinance potentially alldovsthe
derogation of _anyhuman rights safeguards which
inconsistent with Art.4 of the ICCPR, which in tysrovides
that certain articles including Art.6 (right to d)f Art.7
(freedom from torture), Art.8 (freedom from slavemnd
Art.13 (freedom from arbitrary expulsion of alielasvfully

in territory) shall be non-derogabie.

36.The Government claims that Art.18 of the Basic Lsiwuld
be read in conjunction to Art.39, thus Art.18 shibabt be
construed as being inconsistent with the ICCGPRlowever,
given the context of an emergency situation, difScult to
see how these rights could be sufficiently proatéthout
proper legislative safeguards or how these rightsplated,

could subsequently be remedied.

37.In light of the above, the Monitor submits that .A#& of the
Basic Law fails to correspond to the ICCPR and wdike

to draw your Committee’s attention to the UN HunkRights

S

Committee’s 1995 Special Report on Hong Kong where

0 Art.4, ICCPR.
% See ‘Initial Report to the Committee against Tarisupra,para 104.



was critical of the argument that Article 18 of BBasic Law
corresponds to the ICCPR.

List of questions

38.The Monitor recommends the Committee to ask the
Government:
- to clarify what the “relevant national laws” aretahes

of public emergency.

Recommendations

39.The Monitor recommends the Committee to:
- urge the Government to legislate to the effect that
right to be free from torture and other cruel, iman or
degrading treatment or punishment is non-derogable

under all circumstances

4.) Art.3: Torture as a ground for refusal to expeturn or

extradite

% See Human Rights Committee, ‘Special report (Héfmng): United

Kingdom of Great Britain and Northern Ireland’ dhtéugust 1996,
CCPR/C/117, para 15, “[tthe Committee also regthts there is not yet
detailed legislation to cover emergency and thafpttovision in article 18 of
the Basic Law on that subject appears not to goores with the provisions
of article 4 of the Covenant.”

1€

4.1) In relation to asylum seekers and torturexdats

40.The following paragraphs seek to outline the follogv
aspects of the situation of refugees and asylumkesedn
Hong Kong :
- the present asylum policy and related laws in Héogg;

o the Government’s “firm policy not to grant asylum,”
and the absence of a fair refugee status deteriornat
(‘RSD’) procedure;

o the performance of the UNHCR sub-office in Hong
Kong (UNHCR SOHK);

o the international and domestic law applicable tm¢io
Kong;

- the lack of resources tendered to asylum seekeds an
refugees; and

- detention and prosecution policies.

4.1.1.) The present asylum policy and related lawdiong
Kong

4.1.1.1.) The Government's “firm policy not to gtaasylum”
and the absence of a fair refugee determinationSIPR

procedure



41.There is no law or policy in Hong Kong offering peoted

status for refugees or asylum seekers.
(Cap.115) nor
guidelines provide for any different treatment fmylum

Immigration Ordinance

seekers or refugees from other persons seeking émtr

Hong Kong.

procedure but instead relies on the UNHCR’s Hongdko

The @OWH
communicates its decision on the status of theuasgleeker

sub-office to process asylum applications.

to the Director of Immigration, who has unfettered

discretion to decide whether or not to abide bydaeision

or choose to ignori¢ in making its immigration decisiofi.

42.However, this “contracting” out to UNHCR does notply

Neither the

immigration

The Government does not have a RSD

that there is adequate communication between the tw
offices. When an asylum seeker seeks leave tor,ente
“[tlhere is no formal system for directing asylueegers to

the UNHCR.. and access to the UNHCR depends on

%1n AK. v. Director of ImmigrationHCAL 132/2006, the High Court held
that the Director of Immigration has an unfettediglcretion in deciding
whether or not to grant refugee status. In pagrl91 of the judgment,
the Court noted that: “In any event, the UNHCR @$ unaccountable. It is
accountable to the Director himself. If in anytmadar case, the Director
has reason to believe that he should not act updetermination made by
the UNHCR, whether favourable or unfavourable waémant, he does not

have to act upon it. He can ask that the detetiome reconsidered, he
can ignore it. He has many options open to hifl&ase also note that the

case would be appealed.
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individual initiative and knowledge or on the distion of
immigration officials who may or may not contacteth
UNHCR sub-office when approached by someone clgmin
asylum.® That is, there is no written procedure (be ithe
form of law, Immigration Rules or internal guideds) for
referring a case to UNHCR. In these circumstantes,
asylum seeker may simply be sent on an airplane and

deported back to where s/he has come from.

43.Even if the person is directed to go to the UNHQ@R ifs
RSD procedure the result is far from satisfactoryhe
procedure lacks “a number of guarantees ensuriocepural
fairness such as:

- transparency;

- written reasons for refusal;
- independent appeal;
- provision for legal assistance; [and]

- judicial review.

% Kelley Loper, ‘Hong Kong’s International Legal Quations towards
Refugees and Asylum Seekers’, Submission to thet Meeting of the
Legislative Council Panels on Welfare Services &rdurity on the situation
of asylum seekers, refugees and claimants agairiste in Hong Kong, dated
18" July, 2006, L.C. Paper No. (2) 2761/05-05(07).



The UNHCR in Hong Kong does not even comply with it

own published procedural standards, including

representation for unaccompanied mindps.”

44.Since the UNHCR does not give reasons for negative

decisions and the Secretary for Security (who hagpbwer
to make a deportation order) relies solely on tiNHCR'’s
unexplained rejection, a person who is a refugee lma
refouledwithout any meaningful review.The problem was
highlighted in the cas8akthevel Prabakar v. Secretary for
Securitybefore the Court of Final Appedl:

“As the only basis for the Secretary’s adverse
determination is UNHCR’s unexplained rejection of
refugee status, the Secretary would not be able to
inform the potential deportee of the reasons fahsu
determination. Nor would the Secretary be able to

% Mark Daly, ‘Note on the Situation of Asylum SeekeRefugees and
Convention Against Torture (‘CAT’) Claimants in thdéong Kong SAR
prepared for Joint Meeting of the Legislative Cdufanels on Welfare
Services and Security, 18-7-2006, LC Paper No. B@L/05-06(2).
(‘Note on the Situation of Asylum Seekers’)

% Sakthevel Prabakar v. Secretary for SecurfeACV No. 16 of 2003.
(‘ Prabakar)

¥"lbid. In the case, the applicant was a membehefTamil minority of
northern Sri Lanka. Refusing to fight for the Libton Tigers of Tamil
Eelam (‘LTTE’, often known as “the Tamil Tigers"he received death
threats from the LTTE. He subsequently fled toa@do. On suspicion
that he might be a member of the LTTE, he was ‘&tbjl to torture which
took various forms, often of considerable severityde then managed to
obtain a forged Canadian passport intending toeldar Canada and apply
for refugee status. He took a flight to CanadaHeag Kong, where he was
arrested for the possession of the forged Cangudiasport.

legal
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offer any reasons to the court in any judicial eswi

challenge..®
Not only is the reluctance to give reasons for réfeisal of
refugee status incompatible with the principlesnatural
justice, the room for arbitrary decisions is alaoonsistent
Note théhe
decision in the case was independent of the res@ngaon
Art.13 of the ICCPR?

with the principle of non-discrimination.

45.The Government claimed, in its Report, that adnaive
measures are in place for the assessing of todlaiens
under Art.3(1) in light of the CFA judgment Prabakar*
In fact procedures are grossly inadequate. Irbangsion to
the LegCo, Mark Daly has highlighted the problems,

“Under CAT, and postPrabakar, the HKSAR has
implemented ‘discretionary’ ‘non statutory’ scremmi
procedures for CAT claimants only [contrast one
under the Refugee Convention]... Despite the
seriousness of the consequences of the decisioa the
Is no provision for legal representation — no leaydl

no Duty Lawyer Service (‘DLS’) — despite the Court
of Final Appeal inPrabakar stating that such CAT
screening should adhere to high standards of fsstne

% |bid, para 47.

% The reservation is read as follows: “[lhe Goveemin of the United
Kingdom reserve the right not to apply article 43Hong Kong in so far as it
confers a right of review of a decision to departaien and a right to be
represented for this purpose before the competettiodty,” full text
available ahttp://www.unhchr.ch/html/ menu3/b/treaty 5 asp.htm

“0See the Government Report, para 66.




Other problems include the fact that the procdessta
a very long time, often years, which is neither fai
the individual nor efficient from the standpoint of
administration. It also seems that information
gathered by the [Department of Immigration] during
CAT interviews can be used to prosecute the
applicant for ‘immigration’ offences. Paragrapiof2
the ‘Notice to Person Making a Claim under the
Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment’
says:
‘The information provided in the interview
will only be used for the purposes of
assessing a claim under Article 3 of the
Convention. It will not be used for any other
purpose save that, if any part of it [is]
relevant to further immigration decisions
concerning the claimant, it may be taken into
account’ [which could be misleading}.”

46. Far from adapting its procedures to meet the ceitis
voiced by the Court of Final Appeal and in the Istafive
Council, , the Hong Kong Government has on the reont
on various public occasions demonstrated its detetion
to continue with its existing practices. For exémm July
2006, the Security Bureau announced that:

“Hong Kong is small in size and has a dense
population. Our unique situation, set against the

“See ‘Note on the Situation of Asylum Seekers’ apér The fairness of
torture claim administrative procedures will subj¢c a major test case
challenge in the case HCAL 51/07 which would berthiemn the 28 April
2008. One of the issues involves the lack of legptesentation during the
assessment, where the lack of knowledge of the dadl the language
problem substantially jeopardized their claim.

backdrop of our relative economic prosperity in the
region and our liberal visa regime, makes us
vulnerable to possible abuses if the 1951 Conventio
were to be extended to Hong Kong. We thus have a
firm policy of not granting asylum and do not have
any obligation to admit individuals seeking refugee
status under the 1951 Conventidf.”

47.In 28" February, 2007, the Security Bureau reiterated its
position:

“The Government has a firm policy of not granting
asylum. Our unique situation...makes us vulnerable
to possible abuses. The Government both before and
after the handover has consistently rejected thiemo
that Hong Kong is subject to the principle of redag
non-refoulemenas a rule of customary international
law. The rejection lay behind not extending the’JK
obligations under the Refugee Convention to Hong
Kong before the handover; and the later decisidn no
to extend the People’s Republic of China’s
obligations under the Refugee Convention to the
HKSAR. Both before and after 1997, the
Government has consistently acted on the basistthat
is under no such duty”

However although the Government has not signed the
Refugee Convention, it is obliged to abide by the

customary international law principle nbn-refoulement

42 Security Bureau, ‘Policy on Refugees, Asylum Seskand Torture
Claimants’, July 2006. See aldudtp://www.thestandard.com.hk/stdn/std/Fr
ont Page/ GF20Aa02.html

“3Speech by Chu King Man, the Principal Assistanr&acy (Security) of the
Security Bureau, 28 February 2007, recorded irjutigmentA.K. v. Director
of Immigration, HCAL 132/2006, para 151.




(enshrined in Art.3 of the Refugee Convention) afsw
stipulated in Art.3 of the CAT.

Government is reluctant to honour this obligation.

It appears thaeth

48.To our very great disappointment, in a recent cAde, v.
Director of Immigration,the High Court of Hong Kong
ruled in favour of the Government’s position thawvas not
bound by thenon-refoulemenprinciple, having nonetheless
recognized the existence of a customary internakitaw
principle which prohibits theefoulemenbf refugees,

“by [a] consistent and long-standing objection, gon
Kong has refused to accede to the rule and the rule
being contrary to Hong Kong’s laws, has not been
incorporated into its domestic law... [a]s the ruésh

no application in domestic law, the Hong Kong
Government is under no obligation pursuant to the
rule to conduct a screening of all refugee
claimants... [ljn determining whether to exercise his
statutory  discretion on  humanitarian  or
compassionate grounds in respect of a person who
claims that, ifrefouled, he faces a real risk of
persecution, the Director is not obliged to himself
determine first whether that person faces such
danger but may allow that determination to be made
by the UNHCR provided that the Director does not,
in so doing, fetter his discretiofi”

49.The correctness of the Court in arriving at thecbasion

that Hong Kong is not subject to the customaryritdéonal

“*bid., para 194.

2C

law rule of non-refoulemenis in doubt®® Moreover, the
Court seemed to also have ruled that the Directonat
subject to any prescribed procedures to ensureefss;
which is at odds with thBrabakarcase. This unsatisfactory
situation is the reality behind the misleadingestagnt in the

Government's Repof?f.

50.As the Human Rights Committee observed in its 2006
Concluding Observations, there is an “absence efjadte
legal protection of individuals against deportatido

locations where they might be subjected to gravendru

rights violations, such as those contrary to atid and 7 of
the Covenant” The situation remains the same now and
there is no sign of any intention on the part ot th

Government to rectify the situation.

4.1.1.2.) The overloaded UNHCR sub-office in Hé&ttng

4 Surprisingly, the Court seemed to be suggestiag ahocal administration
such as Hong Kong is free to “repudiate” the custgminternational law
principle ofnon-refoulementAlso, it seems that the Court has misunderstood
the persistent objector rule as implied in &sylumCase, which only applies
to an emerging rule of customary international fawd failed to pay attention
to the Nicaraguacase where the ICJ is of the view that “instanufeState
conduct inconsistent with a given rule should gelhghave been treated as
breaches of that rule, not as indications of trmgaition of a new rule.”
Military and Paramilitary Activities in and again$ticaragua (Nicaragua v.
United States) (Meritg1986) ICJ Rep 14, para 186.

6 See the Government Repatipra,para 65-66.

4" Concluding Observations of the Human Rights Conemitt Hong Kong
Special Administrative Region (2006), CCPR/C/HKG/Z(para 10.



- the interviews are conducting very briefly. 61% thé

51.The UNHCR SOHK is heavily overburdened. Accordiog interviewees felt that they were unable to giveud f
the annual statistics published by UNHCR, in 200&re account of their situation;
were 1097 RSD applications to the Hong Kong sulceff - the processing time is too long, 43% of the intavees
pending at the beginning of 2006, while it recena@B5 have waited for 7 months for a decision, while 228ve
applications during the year, with 2407 cases pendi the been waiting for 13 — 24 months for a decision;
end of the year. Cases are thus accumulating fdeterthey Other problems include:
are being processétl.In fact, they had only seven to eight - interpreters not provided or of doubtful quality that
staff*? in the office to process refugee claims from about decision-takers do not receive accurate informagioout
1800 asylum seekers. These figures reflect theéemaate the asylum seekers ;
support the sub-office is receiving. This has itably - no record of the interview is provided,;
affected the quality of their service. - no written reasons are given for refusal;

- there is no complaints procedure within the UNHCR
52.According to a survey conducted by Society of Comityu mechanism where those aggrieved could lodge a
Organizations (SOCO), a local NGO, on asylum seeker complaint®

Hong Kong, the major problems that exist with tiéHCR

SOHK'’s procedures are briefly as follows: 53.In the Prabakar case the Court found that the UNHCR had
- the right to legal representation is denied, as ®1%e refused refugee status, even though the applicastable to
interviewees are not informed of their right tolbgally produce:

represented; no legal aid nor duty lawyer is prestid

¥ See Joint Submission by the Societies of Commuityanizations, Hong
Kong Human Rights Commission, Voices of the RighftsAsylum Seekers

“8 Table 6, Annex, UNHCR Statistical Yearbook 2006 aimble at and Refugees, to the Panel on Welfare Services Rartel on Security
http://www.unhcr.org/statistics/STATISTICS/478cdadnml. entitling the ‘Denial of Asylum Seekers’ Rightsyily 2006, LC Paper No.
“9The figure is provided by the Hong Kong Refugeeige Centre. CB(2)2747/05-06(03).
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- Photographs of scars and a medical report tith
doctor’s suggestion that the applicant “is likebyHave
been the victim of torture some years ago";

- A certificate issued by the Red Cross statingt tits
delegates had visited the respondent in detention
together with a letter from the Red Cross verifythg
authenticity of that certificate stating that tlespondent
had suffered great hardship and recommended him to
leave Sri Lanka "for his future security"; and

- Amnesty's report concerning torture in custadySri
Lanka which stated that for years, torture had been
among the most common human rights violations
reported in that country and that it continued ® b
reported "almost (if not) daily in the context dfet
ongoing armed conflict between the security forard

[the Tamil Tigers] fighting for an independent stat

54.Another troubling feature of the UNHCR assessmerthe

procedure for on the spot airport assessment bykieCR,
whereby the potential claimant is identified by irgnation
officers as someone wanting to make a refugee diaithe
UNHCR, and is then detained for the UNHCR to deteem

the claims on the spot under pressure of a timke-tédy

*! Prabakar, para 35.
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summary removal set by the Immigration Departmemt.
these cases, neither legal representation nornslatar is
provided, nor can a full medical report be obtain&bme of
these cases have been challenged in the localscotnetre
the claimant has been lucky enough to get accesanto

outside lawyer actingro bono>*
4.1.1.3. International and Domestic Law

55.The principle of non-refoulementis part of customary
international law. Art.14(1) of the Universal Dadtion of
Human Rights (‘'UDHR’) proclaims that “everyone hthe
right to seek and to enjoy in other countries asyluom
persecution® The 1951 Convention and its 1967 Protocol

has been viewed as ‘an important emerging norm of

customary international law* The UNHCR Executive
Committee Conclusion No. 82 ‘reaffirms that thetitousion
of asylum... derives directly from the right to sesid enjoy

asylum set out in Article 14(15> Similar words appeared in

°2 See Mark Daly, ‘Note on the Situation of Asylumegers’supra

*3 Universal Declaration of Human Rights, December188, U.N.G.A res.
217 (LXIII).

* Subrata Roy Chowdhury, ‘A Response to the Refugeblems in Post
Cold War Era: Some Existing and Emerging Normsrdérhational Law’,
(1995) 7I1JRL 100, 102.; See Alice Edwards, ‘Human Rights, Reésgand
the Right “to enjoy” Asylum’ [2005] I.J.R.L 295, 80

> Executive Committee Conclusion No. 82(XLVIIl) orSafeguarding
Asylum’, 1997, para. (b).; See Alice Edwardgpra,at 300.



the 1967 Declaration on Territorial Asyluth.Art.7 of the
ICCPR provides for the right to bfee from torture,
inhumane and degrading treatment.
No0.20 of the HRC incorporates the principle nén-
This

subsequently confirmed in European jurisprudenaek as

refoulement into  Art.7. > interpretation s
Soering® Note also the General Recommendation No.22
on Art.5 of the Convention on the Elimination off Bbrms

of Racial Discrimination (the Convention has begtereded

to Hong Kong) which obliges parties to observe the
principle of non-refoulementand the non-expulsion of
refugees’ Finally, Art.3 of the CAT expressly prohibits
the return of a person where there is substantmalrgl for
believing that his return would expose him to toetuThese

sources show a general acceptance to the principle;

% Declaration on Territorial Asylum 1967, U.N.G.AeR 2312 (XXIX), 14
Dec. 1967.

*Human Rights Committee, General Comment 20 on AGCPR, U.N.
Doc. HRI/GEN/1/Rev.1 at 30 (1994). Paragraph Qesri“ In the view of
the Committee, States parties must not exposeiéhdils to the danger of
torture or cruel, inhuman or degrading treatmenpumishment upon return
to another country by way of their extradition, elgion or refoulement
States parties should indicate in their reports twhaasures they have
adopted to that end.”

*8 Soering v. United Kingdort989 11 EHRR 439.

%% Committee on the Elimination of all kinds of RacRiscrimination,
General Recommendation No.22 on Art.5 CERD on edsgand displaced
persons , U.N. Doc. A/51/18, annex VIl at 126 @p%vrites “(b)States
parties are obliged to ensure that the return ofi sefugees and displaced
persons is voluntary and to observe the princiglean-refoulement and
non-expulsion of refugees;”

General Comment

addition State practice seeking to justify deviatioom the
principle reinforces thepinio juris that States accept the
normative effect of the principle. The Governmshould
strictly abide by this

important rule of customary

international law.

56. Art.3 obliges states not to return a person whtre
Government is satisfied that there are substagtalnds for
believing the person is in danger of being subgtbetorture.
Since what could give rise to “substantial groundsist be
identified, the wording of Art.3 of the CAT impligdobliges

This is

reinforced by the wording of General Comment Nd.CAT

governments to administer a RSD procedure.

on non-refoulementwhere the State parties “are obliged to
assess whether there are substantial grounds fmving
that the author would be in danger of being subgkdb

60

torture,”™ with respect to the “factual basis of the author’s

position,”* in light of the non-exhaustive list of requirengnt
Furthermore, since it is recognized timah-refoulemenis a
principle of customary international law, “Art. hé 33 (of

the 1951 Refugee Convention) read together plathétyaon

® Committee against Torture, General Comment 1, Comizations
concerning the return of a person to a State wtiheme may be grounds he
would be subjected to torture, U.N. Doc. A/53/4dnex IX at 52 (1998), para
6.

®® |bid, para 5.



States parties to grant, at a minimum, access yturas

procedure for the purpose of refugee status
determination.?” Moreover, paragraph 9 of the General
Comment 20 to Art.7 of the ICCPR comments thaitdfe
parties should indicate in their reports what measuhey
have adopted to that end” with respect to then-
refoulementof persons facing risk of torture, inhumane or
degrading treatment Implicitly, it indicates that the
principle ofnon-refoulementis a positive obligation where
the government concerned should assist and adsess t

seeking protection under this principle.

57.In addition, Art.13 of the ICCPR states that “Aneal
lawfully in the territory of a State... may be expelled

therefrom only in pursuance of a decision reached i

accordance with law.”® A leading jurist, Manfred Nowak,

considers that refugee claimants who have recethed
permission to stay pending the determination oifr tbi@atus
are protected by Art.18. HRC General Comment 15 states

2 See Alice Edwardssupra, she went on to say “[a]ccess to asylum
procedures is also debatably an implied right urtder 1951 Convention
(although such procedures are not necessary tadchcefugee protection),
and is an accepted part of the State practice.”

®3HRC, General Comment No.28ypra.

* Art.13 ICCPR.

% M. Nowak, U.N. Covenant on Civil and Political Rights -- CCPR
CommentaryKehl am Rhein: N.P. Engel, 1993), 242 quoted &ra®l P.
Heckman, ‘Securing procedural safeguards for asyeskers in Canadian
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that in certain circumstances an “alien may enjbg t
protection of the Covenant even in relation to entr
when considerations of...

residence... prohibition of

inhuman treatment... arisé® Such circumstances would
logically seem to include where an alien is an @asykeeker.
General Comment 15 goes on to state that:

“if the legality of an alien’s entry or stay is d@ispute
any decision on this point leading to his expulsan
deportation ought to be taken in accordance with
article 13. ...[B]y allowing only those [expulsions]
carried out ‘in pursuance of a decision reached in
accordance with law,’ its purpose is clearly toverst
arbitrary expulsions®

Art.13, as explained in General Comment 15, alsanseto
point to the requirement of a fair asylum policywhich a

fair RSD procedure is indispensable.

law: an expanding role for international human tsglaw?’ 2003 .J.R.L. 212,
224. Heckman writes in his footnote 73, “Nowakeasothat under Art. 31 of
the 1951 Convention, States parties cannot penatiiggees and refugee
claimants who come directly from the territory itigh they faced the threat
to their life and freedom, provided they presertrbelves to the authorities
without delay and show good cause for their illegatiry and presence. This
obligation would prohibit states from denying suefugee claimants at least
temporary residency pending a determination ofrti@aims. In such
circumstances, the claimants would presumably heepred by Art. 13
ICCPR.”
® HRC, General Comment No. 15 on Art.13 ICCPR on ¢hpulsion of
gliens, U.N. Doc. HRI/GEN/1/Rev.1 at 18 (1994).

Ibid.



58.The absence of a fair and effective RSD procedise a

amounts to a “constructiveefoulementhrough process>®
As pointed out by the Amnesty International, goveental
acts or omissions could amount to constructefeulement
when they create the “indirect effect of forcingopke to

return to a situation where they risk facing sesiduwman

rights violations... which is similarly prohibited by

customary international law?

59.These international law obligations apply to Hongnl§
irrespective of Hong Kong’s reservation to Art.18 the

ICCPR which only applies to the region “in so far ia

confers a right of reviewf a decision to deport an alien and
a right to be represented for this purpose befdre t

competent authority,® and does not go so far as to

withhold a person from his right to asylum and gt to

have his case determined in a fair and proper proee(but

® Terminology used in Susan Kneebone, ‘The Paclfin:pthe provision of
“effective protection™ (2006) 1.J.R.L. 698, 69920.

® For the source of the definition, see http://wwwiastyusa.org/d
ocument.php?lang=e&id=93A86FF7DI9EEC4EC80256 FBDAE68R. See
also Amnesty International (Hong Kong), ‘Submissiobby Amnesty
International (Hong Kong) for consideration by thegislative Council on
18" July 2006 relating to the matters concerning Refisgand Asylum
Seekers’, LC Paper No. CB(2)2761/05-06(06).

O Reservation entered into by the United KingdomGoéat Britain and
Northern Ireland on behalf of Hong Kong, text azhie at,
http://mww.unhchr.ch/html/menu3/b/treaty5_asp.htm.

Thisnctusion is
supported by the wording of Art.9 of the HKBORD.

only his right to review that decision).

60.The principle ofnon-refoulementan also be found in Hong
Kong’'s domestic law. Basic Law Art.28 of the Bakiaw
statesinter alia that “torture of any resident or arbitrary or
unlawful deprivation of the life of any residentaihbe
prohibited”; Art.39 provides that ICCPR, ICESCR and
international labour conventions shall “remain arck and
shall be implemented through the laws of the HorandK
Special Administrative Region.... The rights and fems
enjoyed by Hong Kong residents shall not be restticinless

as prescribed by lawSuch restrictions shall not contravene

the provisions of the preceding paragraph of thick.”
Art.41 of the Basic Law extends the above-mentiongiits

to non-residents: “Persons in the Hong Kong Special
Administrative Region other than Hong Kong residesttall,

in accordance with law, enjoy the rights and fremdgoof
Hong Kong residents prescribed in this Chapfer.”

"t Art.9 of the HKBORO writes “ person who does navé the right of abode
in Hong Kong but who is lawfully in Hong Kong mag lexpelled therefrom
only in pursuance of a decision reached in accaelarith law.”

2 Art.3 of the HKBORO further writes “no one sha#l bubjected to torture or
to cruel, inhuman or degrading treatment or punesith While Art.9 of the
HKBORO writes that “[a] person who does not have tight of abode in
Hong Kong but who is lawfully in Hong Kong may bgpelled therefrom
only in pursuance of a decision reached in accaslanth law ..."



61.According to the Court of Final Appeal in theung Kwok

Hung case,the words “unless as prescribed by law” in
Art.39 of the Basic Law denotes that the law whiestricts
such rights must be prescribed with sufficient miea and
that “[a] law which confers discretionary powers ublic
officials, the exercise of which may interfere with
fundamental rights, must give an adequate indinatiiothe
scope of the discretiorl® Therefore, any argument to the
effect that the Director of Immigration has an utefeed
discretion under the Immigration Ordinance shoulel b
rejected and would be inconsistent with both thenelstic

and international law.

62.Thus, while Art.3 of the CAT applies to Hong Kong. is

clear that Hong Kong is not actingona fide in its
implementation. The governmental policies withamregto

asylum seekers seek to defeat the principle noh-

refoulement rather than attempting to adhere to it. To

conclude, a statutory RSD procedure which incorjgsra

high standard of fairness as well as human rigmd a

refugee law protections is urgently needed

3Leung Kwok Hung and Others v. HKSARCC Nos. 1 & 2 of 2005, para
25-29.
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4.1.2.) Detention and prosecution policies

63.Asylum seekers and refugees in Hong Kong are vabierto
arbitrary detention. Long periods of detentiondaiten left
asylum seekers in a state of helplessness. Huigais r
lawyers note that asylum seekers are arrestedinddtand
prosecuted for not holding valid visas and failtogoroduce
immigration papers. Even when they have a valgh,v
owing to the length of RSD procedures, their visaally
expires before the completion of RSH.At that moment
they are in domestic legal terms merely illegal ignants. If
they approach the Immigration Department to extdredr
visas or to obtain a recognizance they are oft@tted and
will be asked to leave Hong Kong, which they arahla to
do.”” The Government “allows UNHCR to carry out RSD

" See Legislative Council Secretariat, ‘Panel on fsvel Services and Panel
on Security: Minutes of joint meeting held on Tuegdl8 July 2006 at 2:30
pm in the Chamber of the Legislative Council Builgli LC Paper No.
CB(2)3077/05-06 (‘Minutes of July 2006 Meeting3yupra,para 7.

> See also Society for Community Organization (‘SQOC®long Kong
Human Rights Commission and Voices of the Rightd®flum Seekers and
Refugees, ‘Denial of Asylum Seekers’ Rights,’ sufsion to Panel on
Welfare Services and Panel on Security, July 2006, Paper No.
CB(2)2747/05-06(03), para 6. (‘Denial of AsylumeRers’ Rights’).

The Monitor notes that two cases testing the canduthe administration in
dealing with the issue of non-refoulement are pemdi The first case
challenges the government’s prosecution of asyleekers (1) without valid
traveling documents and (2) with a valid 14 dayetfmg visa but has
overstayed because of the delaying of assessnportse



but ignores and/or reserves the right to prosedetaih
asylum seekers holding UNHCR papefs.”

64.The “arbitrariness” of this government practice figly
reflected in an incident which took place of"2@ine, 20086,
when the police “raided” a government sponsoredteshe
arresting 13 asylum seekers, among them childred adb
to 3 years old’” Although the police later stated that they
were not aware that the accommodation was goveramen
funded, it took enormous efforts for human rigtasyers
and advocates to negotiate the release of thengetifrom
custody (the raid took place on the day when acjadi
review concerning the Social Welfare Departmen¥([3)
leaving asylum seekers destitute was heard in thgh H

Court)®

65.Asylum seekers are often detained for an indefituibe in
over-crowded conditions and at times deprived eirthasic
needs? Asylum seekers and torture claimants detained in

the Castle Peak Bay Immigration Centre have gone on

"®Ibid.

""Norma Connolly, ‘Asylum seekers refuse food insjder bail,” S.C.M.P.,

2006-07-07.; See SOCO, ‘Denial of Asylum Seekeigh®'.

8 Mark Daly, ‘Note on the Situation of Asylum Seeképara 6.

" See ‘Denial of Asylum Seekers’ Rights’. Note albat Art.10(1) of the

ICCPR which provides that those deprived of lipenust be treated with
humanity.

hunger strikes to protest against unreasonablentesd.
They are also denied access to legal or other dmutsi
assistanc& Applications for legal aid to challenge decisions
to detain are often denied, if not delayed, “despitlawful
detentions being priority matters for the Couffs.There is
also a lack of an administrative detention review
procedure§? The Director of Immigration has the discretion
to “grant release on recognizance to asylum seekers
detention on the merit of individual cas€$.” There is
however no practical way of challenging a refusagtant
release on recognizance save in an extreme cash wbuld
justify the time, delay, cost and uncertain outcoafea

judicial review. These arrangements are in violabbArt.28

80Refugee Concern Network (‘RCN’), ‘Submission wint Meeting of the
Panel on Welfare Services and Panel on Security, Paper No.
CB(2)2761/05-06(04), 5. (‘RCN submission to thev&oment’)

8 See Mark Daly, ‘Note on the Situation of Asylunmegers’.

8 Mark Daly notes further that “[e]ven under the Bamd Cats Ordinance a
person aggrieved by a decision specifying the pteqeeriod of detention of a
dog or cat can appeal to an Administrative AppBalard.” Ibid., at fn 8.

8 Under these circumstances the Director would iegard to “(a) whether
the person concerned constitutes a security righet@ommunity; (b) whether
there is any risk of the person absconding anaffez)ding; and (c) whether
removal is going to be possible within a reasonabie.” See ‘Minutes of
the July 2006 Meetingsupra,para 4. The policy is at least objectionable on
the following grounds: (1) no weight is given tetfact that the offence of
overstaying is government induced; (2) in relation(b), it seems highly
unlikely that an asylum seeker could abscond an&l iiiconceivable to “re-
commit” the offence of overstaying or illegal ent(8) in relation to (a), it is
highly discriminatory and arbitrary — a HK residevduld not be detained for
the mere fact that they pose a “security risk”.sdems that the government
policy is only applicable to those who have commita separate offence
other than one that is connected to his being gnasseeker.



(freedom from arbitrary arrest and detention), 3Gt(right
to legal advice, access to courts, and timely ptmte of
lawful rights) and Art.39 (rights as provided undé€CPR)
of the Basic Law’

66.The UN Working Group on Arbitrary Detention stated
their 1998 Report that, “[A]rticle 14 of the [UDHR]
guarantees the right to seek and to enjoy in atbantries
asylum from persecution. If detention in the asykountry
results from exercising that right, such detentioight be
‘arbitrary’.” ®  The issue is also dealt with in the
communicationA v. Australia before the Human Rights
Committee, concerning the detention of boatpegglum
seekers, arriving at the border of Austraffa. The
Committee is of the view that “the notion of ‘araiiness’

must not be equated with ‘against the law’ but dobé

interpreted more broadly to include such elemerds a

# These rights are extended to asylum seekers dndees by virtue of
Art.41 of the Basic Law, “[plersons in the Hong KpnSpecial

Administrative Region other than Hong Kong residestiall, in accordance
with law, enjoy the rights and freedoms of Hong Haesidents prescribed
in this Chapter.”

% UN Working Group on Arbitrary Detention, ‘Questiasf the Human

Rights of all Persons subjected to any form of B&ba or Imprisonment’,

E/CN.4/1998/44. See also http://www2.amnesty.sefilykt.nsf/9bc2edel

€784f23dc125683d0067fa3a/88cd22ed46al 7facc1256468628?0penD

ocument.

® A v. Australia Communication No.
CCPR/C/59/D/560/1993 (1997).

560/1993, U.N. Doc.

28

inappropriateness and injustic8.’Although the detention of
individuals requesting asylum could not be said be

arbitraryper se nor is there a rule of customary international
law which would render all such detention arbitratiye
Committee notes that the purpose of the detentiah the
length of the detention must be justifi€din C v. Australia
concerning the detention of an asylum seeker, tirarfittee
was of the view that the State has to demonsthate“there
were not less invasive means of achieving the sards, that
is to say, compliance with the State party’'s immiigm

policies, by, for example, the imposition of repwgt

obligations, sureties or other conditiof{.”

67.Therefore, if the Government insists that such sasreand

detentions are legitimate, the Government shoulcebdy to
However, it ididift to
see how the detentions could be justified for $ituna that

justify the measures employed.

are created by the government itself (i.e. theufail to
produce documents because of the government’srdatiu
issue them; “overstaying” attributable to the delay
processing the asylum seeker’'s case or the absznee

effective government administered RSD procedure).

8 |bid.

% bid.

8 C v. Australia Communication No.
CCPR/C/76/D/900/1999 (2002).

900/1999, U.N. Doc.



68.Moreover, it is only reasonable for a person clagnio
exercise his/her right to asylum entering any tenyi to
enjoy the principle of non-penalization. Otherwitee right
to asylum could not be said to be a right at @lhis idea is
expressed through Art.31 of the 1951 Conventionctvhi
requires that:

“[s]tates shall not impose penalties, on account o
their illegal entry or presence, on refugees who,
coming directly from a territory where their lifer o
freedom was threatened..., enter or are present in
their territory without authorization, provided the
present themselves without delay to the authorities
and show good cause for their illegal entry or
presence®

The concept of non-penalization has been expressed
various occasions;EXCOM conclusion on the Protection

of Asylum Seekers reaffirmed that asylum seekemilsh

%1951 Convention relating to the Status of Refugé8® U.N.T.S. 137.
Adopted on 28 July 1951; entered into force on 2%.A954. (‘1951
Convention’).

% Alice Edwardssupra, “The Conference of Plenipotentiaries to the 1951
Convention clearly intended that refugees not bwlsed through recourse
to criminal prosecution for their illegal entry presence.”;

See also G. Goodwin-Gill, ‘Article 31 of the 195brivention relating to the
Status of Refugees: Nonpenalization, DetentionRaotection’, in E. Feller,
V. Turk and F. Nicholson (edsiRefugee Protection in International Law:
UNHCR's Global Consultations on International Pwiten, (Cambridge
University Press, 2003) 185, at 191-192, referringstatements by the
Danish representative and the United Kingdom repagive, from the
Conference of Plenipotentiaries on the Status diigees and Stateless
Persons, Summary Records: UN doc. A/ICONF.2/SR.B3, UN doc.
AICONF.2/SR. 35, 18, quoted in Alice Edwarsispra,at fn. 175

“not be penalized or exposed to any unfavorablatiment
solely on the ground that their presence in thentguis

considered unlawful®

69.Finally, it should be stressed that the arbitragyedtion and
arrest of asylum seekers has serious consequende®iaal
to those resulting directly from the arrest. NG&3e aware
of rape victims (women and children) who are feladt
reporting their cases to the police due to the tdabeing
arrested and detained for overstaythindicating a huge
discrepancy between the Government practice and tha
recommended by the UNHCR). Asylum seekers try to
hide away from the police so their freedom of mogetns
effectively restrained? Children do not dare to go to school

for the fear of arrest® These are all reasons why a

%2 EXCOM Conclusion: Protection of Asylum-SeekerSituations of Large-
Scale Influx, No.22 (XXXII) (1981), para B.2.(a).

% S0CO, ‘Denial of Asylum Seekers’ Rights’, 5-6. eS#so a letter written
from a NGO, RainLily, to the LegCo Panel on Welf&ervices and Panel on
Security, dated 18July, 2006, LC Paper CB(2)2788/05-06(03) (in Ch&)e
outlining alleged differential treatment by the ieelin their investigation into
a case concerning an asylum seeking female (clgitgrhave been raped)
who turned to RainlLily for assistance. The let##so mentioned that no
charge was laid against the alleged perpetuatorttamdictim was charged
with overstaying.

% See EXCOM Conclusion No.98 — Conclusion on Priiacrom Sexual
Abuse and Exploitation.

% Leslie Kwoh, ‘Asylum seekers ‘go into hiding’ tvaid arrest, S.C.M.P.,
2006-7-17.

% S0OCO, ‘Denial of Asylum Seekers’ Rights’, 2-3.



temporary legal status must be given to asylumeysednd
refugees.

4.1.3.) The lack of resources offered to asylumkees and

refugees in Hong Kong

70.The lack of resources offered to asylum seekers and

refugees in Hong Kong has raised growing concerongst
local NGOs.
considers itself as having no obligation to fornelan
asylum policy. In addition, the Government conssdeself
free from any obligation to assist asylum seekerd a
refugees except on “humanitarian grounds” a minilexat|
of assistance is offered. Most of these servicesofered
by the SWD.

71.According to the SOCO and other NGOs, however, when

asylum seekers approach the SWD for assistance,attee

being asked to produce immigration papers (whicliewe

never issued by the Immigration Department (‘Imnm))
to reveal their identity to the ImmD, or else, th&yould

approach their consulates (which is bizarre forth@ case

See also Society for Community Organization andce®iof the Rights of
Asylum Seekers and Refugees (‘VORAR’), ‘12 Lettieesn asylum seekers
in Hong Kong’ submission to the Panel on Welfarevises and Panel on
Security’, LC Paper No. CB(2)2761/05-06(01).

As mentioned above, the Government

3C

of flight from government persecution, the lastgoer an
asylum seeker should be required to look for helpthie
alleged prosecutor or torturet)If they fail to do so, the
SWD would usually not assist and they are warnedtmo

return, or else, they would call the poli€e.

72.The above unreasonable constraints aside, formssekers
and refugees who do manage to get government supper
support received is simply inadequate to mainta@irtbasic
In April 2006, the SWD canted
International Social Services (‘ISS’) to provide fhe basic

level of subsistence.

needs of destitute asylum seekers and torture atesi’
The project launched, however, was only sufficientater a
small proportion of the over 1600 asylum seekeid 250
CAT claimants in Hong Kond® On top of that, the trial
programme was intended to run at $1800 - $190(peeson

% See SOCO, ‘Denial of Asylum Seekers’ Rights’, Mark Daly, ‘Note on
the Situation of Asylum Seekers’, para 5. Accogdia Daly, the system was
only set up as a result of litigation — the casegaesently adjourned.

% SOCO, ‘Denial of Asylum Seekers’ Rights’, 7.

% See International Social Service Hong Kong Brari8upmission to the
Joint meeting of the Legislative Council's Secudtd Social Welfare Panel,

18" July 2006, LC Paper No. CB(2)2788/05-06(02).

10 RCN, ‘RCN submission to the Government’. Notet Statistics vary with
different sources, SOCO notes that there are 189ira seekers in Hong

Kong. See SOCO, ‘Denial of Asylum Seekers’ Righ#s’



per month, which is insufficient provided the highing

costs in Hong Kong™

73.Those who are outside the above programme suffen ev
worse. In terms of housing, they receive as lidtseHKD
$1000 maximum per month, which is simply not susiit
to match the high rentals in Hong Kong. The ampunt
moreover, does not cover electricity, water and gass,
nor is transportation subsidized. Housing becomlescury
be it “temporary, unsanitary and crowdé®”Many sleep
on the streets relying on the clothing and blanieds were
handed to them by the NGOs or the locals. Other
Government run shelters (in Yuen Long) currently
accommodate less than 20 peofife. These shelters are
cramped and poorly managed, where men, women and
children are all mixed in the same shelter. Womed
children are thus prone to sexual abt¥eror children, the

place is also far from school.

74.In terms of food, the SWD distributes food for theylum
seekers to pick up once every 10 days. Howevey;, #ne

not provided with adequate refrigeration and thedfcs left

1150CO0, ‘Denial of Asylum Seekers’ Rights’, 7.
192 |pjid.

13 RCN, ‘RCN submission to the Government’., 4.
1%4350C0, ‘Denial of Asylum Seekers’ Rights’, 5-6.
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to rot. At times, they are given expired foSd. At times
they are given a bag of rice, without having a elaar the
means, to cook i£° In most occasions, they are provided
with dried noodles, powdered milk and canned foatgh
do not meet daily nutrition requiremefit.While children
and infants could not acquire the necessary nuirifor
healthy growth and mothers could not obtain theithort to
breast feed their babié® Those who are not entitled to

SWD schemes are forced to beg on the streets.

75.1n terms of medical care, infants and children hagebeen
getting adequate vaccinatiofi. On top of that, ill-health that
persists includes common cold and fever, digegireblems
(lack of fibre) and thyroid disorder (iodine deéocy)!*
For government hospitals, medical fees distinginietween
eligible and non-eligible persons, the former p&y80 while
the latter, $570; asylum seekers and refugees pdmrhe
latter group™* Medical fee waivers could only be applied
where there is an accompanying recognized sociakevo

Therefore emergency medical assistance outside imgprk

®pid., 7.
1% Mark Daly, “Note on the Situation of Asylum Seeke para.5.
97 RCN, ‘RCN submission to the Government'., 4.
108 (i
Ibid.
bid., 8.
10 bid.
" bid., 9.



hours is thus not available outside the working reoof
social workers?? Medical fee waivers, in addition, have to
be applied for each re-visits, which is impracticahile
waivers for local residents who receive Comprehensi
Social Security Assistance (local social secuiy waived
on a one-off period for 6 month3® Accordingly, asylum
seekers and refugees receive bills for medicaliceswthat
they are not able to paf}* NGOs also note examples of
people “who have been told by doctors that openateaould
not be provided because it would be too expenshe.”
Information as to health is not disseminatéd.

76.Children are not provided with educatith. The Education
Bureau (former the Education and Manpower Buregente

an administrative hurdle for asylum seeking chitdiée will

"21pid., 8.

3 pid.

14350CO0, ‘Denial of Asylum Seekers’ Rights’, 9. SOQ®tes that a
“pregnant asylum seeker was presented a bill oD@20because she was
going to deliver her baby.”

5 pid.

1% See CESCR General Comment No.14 on the right éo Highest
attainable standard of health, E/C.12/2000/4 hffCommittee interprets the
right to health, as defined in article 12.1, adranusive rightextending not
only to timely and appropriate health care but algothe underlying
determinants of health, such as access to safpaallle water and adequate
sanitation, an adequate supply of safe food, mrriand housing, healthy
occupational and environmental conditions, and sEd® health-related
education and informatigiincluding on sexual and reproductive health...”
17 As of July 2006, there are 31 asylum seeking ohildand 31 refugee
children. See SOCO, ‘Denial of Asylum Seekers'Hig 18.
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not offer school placements to these children wnkbese
who are on recognizance with the Director of Imraiigm '
which is without legal basis and is contrary toemgtional
human rights which provides that school age childsieould
have access to basic education irrespective of teegal
status® Due to the lack of a coherent policy, applicasion
schooling are considered on a case-by-case bBsisthose
who are eligible, they are not provided with theaficial aid
necessary, such as for transportation, books atrstries.
There is currently no policy as to the educationasylum
seeking children, the Student Financial AssistaAgency
subsidies, which local residents are eligible tplypare only

provided to asylum seeking children on a discretign
basis-®

77.In terms of social security and employment, asykeakers
and refugees do not enjoy the right to work as \aslithe
right to welfare. This leaves them in a despesition.
They are essentially deprived of their means o¥isarl -

they are being “cornered” by the Government.

78.As is clear from the foregoing, a number of righigler the
ICESCR and CRC are infringed: the right to educatio

M8 |bid.
9 bid.
129 |bid.



(Art.13 ICESCR, Art.28 CRC), the right to adequate state cannot claim to be protecting refugees unilesscords

standard of living (Art.11 ICESCR, Art.27 CRC), thght to that person all of the rights to which they antitled under
to highest attainable standard of physical and aiéralth the Refugees Conventior?®

(Art. 12 ICESCR, Art.25 CRC), the right to work (&

ICESCR) and the right to be freed from inhumane and 80.1t is arguable that the depriving of social andrexuic rights
degrading treatment (Art.7 ICCPR, Art.16 CAT¥ could amount to constructiveefoulement “not only might
Moreover, since Art.26 of the ICCPR, Art.2 of tigHSCR lack of social and economic rights in a particudastination
embodies the principle of non-discrimination andvules country threaten to deter individuals from seekagylum
that rights should be enjoyed irrespective of tieeurntry of from persecution there, but it may act as a puskofain
origin, rights afforded to residents should alsoel&éended which refugees and/or asylum-seekers, out of pcoa@nic
to refugee and asylum seekers (save for rightscthat be necessity, are forced to return to a country inclwhheir life
justified differential treatment on the basis ofioaality, or freedom could be threatenéd® Fredriksson notes that,
such as the right to vote). “[it is unreasonable to deny both the right to w@nd the

right to access social security: this policy theea to_deter
79.Currently, a substantial proportion of the grouplestitute, bona fideasylees with a well-founded fear of persecution
among them children. Their human dignity has been from seeking protection-*

trampled upon by these government policies. Theasbon

becomes even more ironic when the Government ckdose 81.In any event, the Government should be liable uAded 6
recognize a person on the basis of his/her clairmédyee of the CAT for the inhumane and degrading treatnoérnihe
status; the Government is simply not protectingrthes a asylum seekers.

refugee® but placing them in an extremely difficult

12 gavitri Taylor, ‘Protection elsewhere/nowhere’ @8) I.J.R.L 283, 286-
287.

124 plice Edwardssupra, 343.

12 3. Fredriksson, ‘Bridging the Gap between rightsi aesponsibilities:

position. As academics suggested, “the real peithat a

121 Both the ICESCR and the CRC are applicable to H¢omyg. Policy changes affecting refugees and immigranthénUnited States since
122 Note that the UNHCR had ceased its support to eralle asylum 1996’, (Spring 2002) 145eorgetown Immig. L.JZ57, 778, quoted in Alice
seekers from May 2006. See ‘Minutes of July 20G#&etihg’,supra,para 2. Edwardssupra,326.



4.1.4.) Short Conclusion — in search of a fair aotherent

asylum policy

82.As mentioned above, the Government repeatedly artinae
an asylum policy if implemented in Hong Kong would
likely be vulnerable to abuses. However, the Vacy that
there would be possible abuses is simply not a geason
for not implementing proper procedures for the sssent
of refugee claims. In fact, there are possiblesabun all
systems; this is true not only in Hong Korl§® If
administrations were to be allowed to claim “poksib
abuses” to alleviate the burden of their intermatlo
obligations, the international system of refugetegaards

would be reduced to mere rhetoric.

83.The relevant question is thus always to find wags t

minimize abuses and at the same time offer sufficie

safeguards to genuine refugee and torture claimants

Therefore, at issue here is not the substantivetigg of

refugee status in particular cases, but the impiatien of

126 plice Edwardssupra,at 293, “governments are implementing hard-line
or restrictive asylum policies and practices ineortb deter and to prevent
asylum-seekers from seeking refuge on their tegitancluding by
interception and interdiction measures, visa cdstrarrier sanctions, ‘safe
third country’ arrangements, administrative detamti and/or restrictive
interpretations of the refugee definition.”

procedures and the ensuring of the standards wofefss of
such procedures so that claims of torture and atlagms for
refugee status can be properly assessed. Abudd beu
prevented by placing legislative safeguards, foaneale,
requiring asylum seekers to make prompt refugembure

applications.

84.Moreover, a coherent asylum policy would also seesbcial
and economic rights of the asylum seeker guarant@éaile
it is true that local resources would have to benspthe
Government should not be allowed to avoid its maional

obligation®?’

85.The fact that the Hong Kong Government is turnirgiad-
eye to the issue is shown by its continued incifee to
international criticism. Such criticism includdst1999 and
2006 Concluding Observations of the HR®the 2005

12" preamble of the 1951 Convention recognized thatghanting of asylum
might place unduly heavy burdens on certain coesytrand... a satisfactory
solution of a problem of which the United Nationashrecognized the
international scope and nature cannot therefore abhieved without
international cooperation.” The principle of salidy is repeated in EXCOM
conclusions.

18 5ee Concluding Observations of the Human Rights@ittee — Hong
Kong Special Administrative Region (2006), CCPR/RKGICO/2. ("HRC's
Concluding Observation on Hong Kong 2006”)

Concluding Observations of the Human Rights Consmitt Hong Kong
Special Administrative Region (1999), CCPR/C/79/Ad4d .



Concluding Observations of the ICESCR and CR@nd
the 2000 Concluding Observations of your Committ&at

is reasonably foreseeable that af#®iK. v. Director of
Immigration i.e. the decision that customary international
law principle ofnonrefoulementdoes not apply to Hong
Kong, the situation of refugees in Hong Kong will
deteriorate. The Monitor appeals to the Commitiest

urgent measures should be taken to prevent thisemamg.

List of questions

86.The Monitor recommends the Committee to ask the
Government:
- to provide the Committee with any written requirerise
in the form of law, Immigration Rules, and internal

guidelines on the need to refer a case to the UNHGR

12Concluding Observations of the Committee on Sodalpnomic and
Cultural Rights — People’s Republic of China (imthg Hong Kong and
Macao) (2005), E/C.12/1/Add.107, para 92, “The Cdtem recommends
that HKSAR reconsider its position regarding theteegion of the
Convention relating to the Status of Refugees amdPirotocol to its
territorial jurisdiction, and that it strengthes @ooperation with UNHCR, in
particular in the formulation of a clear and colmér@sylum policy based on
the principle of non-discrimination.”; Concluding b&ervations: China
(including Hong Kong and Macau Special AdministratRegions) (2005),
CRC/C/15/Add.271, para 31.

1302000 CAT Concluding Observatiosupra, para 36, “[the Committee
recommends that laws and practices relating taqyesfs be brought into full
conformity with article 3 of the Convention.”

to clarify its division of roles and the extent it co-
operation with the UNHCR (SOHK);

to clarify the legal status of asylum seekers imgi&ong,
especially whether in the eyes of the Governmdrair t
presence in Hong Kong is lawful or unlawful;

whether the Government would consider granting a
temporary legal status to asylum seekers (espgtiabse
whose traveling visas expire while their applicatiis
being processed and those who claim asylum atdine p
of entry) so that they would not be subject to striend
detention and would be afforded freedom of movement
to provide the Committee with statistics of asylum
seekers arrested and detained;

to provide the Committee with statistics of the fwamof
asylum claimants who are denied leave to enter;

to provide the Committee with the prosecution pesdn
relation to asylum seekers and to provide the Cdtami
with the statistics of asylum seekers being prosetu

to provide the most up-to-date statistics of asyhamkers,
torture claimants and refugees in Hong Kong;

to provide the Committee with details of the asyum
related cases litigated in the Hong Kong couns (&t
least) the past 4 years and those that the Govemnise

currently litigating, as well as to provide the @avment



counsel’s written submissions presented to thetdaur
each case;

to clarify the inconsistency between the situatas
described above and statements in the Government’s
Report;

to provide an assessment as to the resources ispent
litigating these cases;

to provide an assessment as to the resources Wwhieh
to be spent to put into place a proper RSD proasdur
and

to provide details and relevant figures as to theent
policies in relation to the material assistancelézed to

asylum seekers and refugees;

Recommendations

87.The Monitor recommends the Committee to:

consider whether it is an obligation on the partief
Government, under Art.3 of the CAT, to set up
government administered refugee RSD procedures;
consider whether it is an obligation under Art.3tloé
CAT, to give reasons for the refusal of refugeéustéat
least with respect to torture claimants);

consider and clarify, in the context of the reseoraon

Art.13 of the ICCPR, whether an asylum seeker or

3€

torture claimant has a right to have their appioreg

processed under a fair RSD procedure (as a péaneaf

right to seek and enjoy asylum);

consider and clarify, in the context of the reaéion on

Art.13 of the ICCPR, whether it is a right of argttre

claimants,_under Art.3 of the CATto appeal to the

findings of the administration;

urge the Government to legislate with regards tb3Aof
CAT, including the incorporation of statutory samnewy
procedures and the fair and speedy assessmeritigéee
and torture claims;

consider and clarify whether the customary inteomai
law rule ofnon-refoulemenapplies to Hong Kong*

urge the extension of the 1951 Refugee Convention t
Hong Kong;

clarify whether an asylum seeker pending deternunat
Is entitled to the protection of Art.13 of the ICRP

call for the removal of the reservation to Art.18tbe
ICCPR;

to clarify whether the deprivation of social ana®amic
rights constitutes constructivefoulement

clarify whether the deprivation of social and econo

rights constitutes a degrading treatment under CAT;

131In particular, consider whether customary inteometl law rule ofnon-
refoulementvhich is binding on China should apply to Hong Kong



- urge the UNHCR to renew efforts with local NGO’s to subject to the limitations, restrictions, excepsicand
advocate for the implementation of a RSD and cattere gualifications, if any, contained in the order.”

policies with respect to asylum seekers and torture

claimants; 89.S.9 provides that “[tihe Chief Executive in Counslilall not
- urge the Government to formulate coherent asyluth an make an order under subsection (1) unless the gemaants
refugee policies including: the implementation of for the surrender of fugitive offenders to whiche tbrder
administrative means to cater for the social and relates are substantially in conformity with the@sions of
economic rights of asylum seekers and refugees, to this Ordinance.” S.4 of the FOO provides for tlgpet of
afford temporary legal status to asylum seekers. persons to be extradited; S.5 stipulates the gerestaictions

for surrender (with deviations from general acceégteman
4.2.) The Fugitive Offenders Ordinance rights principles). At present, there are 14 aiiti@an

agreements in force in Hong Kong and incorporated i
88.The Fugitive Offenders Ordinance (CAP 503) (‘FOO’) domestic legislation®”
provides for a legislative framework for the entgrinto of

extradition agreements. S.3(1) provides that, 90.The Monitor considers that s.5 of the FOO offered
“[s]ubject to subsection (9), the Chief Executive i insufficient protection to requested persons iresaghere:
Council may, in relation to any arrangements f@& th - there are substantial grounds for believing thatglrson
surrender of fugitive offenders, by order- (a) tieg to be surrendered would be at real risk of facimgiafair
or embodying the terms of the arrangements; (b) trial;
specifying the extent, if any, to which any reletvan - there are substantial grounds for believing thatp@rson
enactment specified in the order is to be repeated to be surrendered would be at real risk of facheydeath
amended, direct that the procedures in this Ordman penalty.

shall apply as between Hong Kong and the place

outside Hong Kong to which the arrangements relate, 132 These include extradition agreements concludedveset, Canada,
Netherlands, USA, Australia, Malaysia, PhilippineBydonesia, India,
Singapore, New Zealand, Sri Lanka, Portugal, UKthedRepublic of Korea.
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4.2.1.) Unfair trial as ground for refusing exitah

91.At present, the Government does not agree thatfaf the
ICCPR is relevant to extradition. The Governmedgl@&ns
that although Art.14 of the ICCPR “sets out a humbke
requirements which aim at ensuring that accusedoper
receive a fair trial, the ICCPR, however, makeseaference
to extradition and is directed towards imposingigdtions
on the jurisdiction where the trial is in fact coeted.™
Moreover, the Government has highlighted that after
entering into an agreement with another jurisdiGtionly in
exceptional cases would refusal of surrender ofeesqn
occur: “when there is clear evidence of a flagdenial of

the right to fair trial in the territory of requésy party.™3*

92.The jurisprudence is unclear as to whether an @iitva
which would expose the requested person to aigkabf an
unfair trial would amount taefoulement In Soering v.
United Kingdomthe European Court held that it would be a
violation of Art. 3 of the ECHR, if the extraditioaf a

13 See Legislative Council Secretariat, ‘Paper fag House Committee
meeting on 16 November 2001 — Report of the Subdtieremon Fugitive
Offenders (Sri Lanka) Order and Fugitive Offend@sertugal) Order’, LC
Paper No. CB(2)391/01-02.

134 Administration’s response to the submissions ketki LC Paper No.
CB(2)391/01-02, 7 November 2001.

person would expose him to a real risk of treatngrihg
beyond the threshold set by the Artict®. The Court
expressed that “[tlhe right to a fair trial in cimal
proceedings, as embodied in Article 6, holds a pment
place in a democratic society. The court does xolude that
an issue might exceptionally be raised under Agtilby an
extradition decision in circumstances where thatifug has
suffered or at risk of suffering a flagrant deroéh fair trial

in the requesting country.”

93.In Drozd and Janousek v. France and Sp#we Court stated
that the ECHR “does not require a Contracting State
enforce the Convention's provisions on non-contrgct
parties before co-operating with such states. Tquire
otherwise would thwart the current trend toward® th
strengthening of international co-operation in the
administration of justice...’® In The Commission of the
European Communities v. Denmatiite Court suggested that

where the requesting party is not a party to th&lECArt.3

1% See Soering v. United Kingdomthe ECtHR considered whether the
extradition of a person to United States where bealdvface death penalty
and a possibility of death row amounts to a violatof Art.3 of the ECHR
which writes “[n]Jo one shall be subjected to toetuor to inhuman or
degrading treatment or punishmerBdering v. United Kingdon{1989) 11
EHRR 439.

1% Drozd and Janousek v France and Spain (1992) 14FER] 745.



becomes relevant when there is a perceived riskflagrant

denial of a fair trial*®’

94.However, a different approach was taken by the HRIC.
Kindler v. Canadathe HRC was of the view that:

“If a State Party extradites a person within its
jurisdiction in circumstances such that as a result
there is a real risk that his or her rights under t
Covenant will be violated in another jurisdictidhe
State Party may be in violation of the
Covenant...States parties to the [ICCPR] will often
also be party to various bilateral obligations,
including those under extradition treaties. A State
party to the Covenant is required to ensure that it
carries out all its other legal commitments in a
manner consistent with the Covenant. The starting
point for an examination of this issue must be the
obligation of the State party under article 2, gaagh

1, of the Covenant, namely, to ensure to all
individuals within its territory and subject to its
jurisdiction  the  rights recognized in the
Covenant..*®

137 In The Commission of the European Communities v Deqntlae
ECtHR considered whether the extradition of a petsoa country where
there is a perceived risk that he would face araiurtfial amounts to a
breach of Art.3 of the ECHR (freedom from torturie)the context where
the requesting State is not a party to the ECH&eT8e Commission of the
European Communities v Denma(k;150/04) [2007] S.T.C. 1392 (ECJ),
para 175-188.

138 Kindler v. Canada,CCPR/C/48/D/470/1991 (1993), para 13.1. Under
consideration was whether by extraditing Mr. Kindie the United States,
Canada exposed him to a real risk of a violatiorhisf rights under the
Covenant.

Although the case concerned the right to life, pimeciple
stated would seem applicable also to fair triahtsgunder
Art. 14 of the ICCPRY

95. The minimum safeguards for a fair trial are in@ygied into
the United Nations Model
(UNMTE).* Art.3(f) of the UNMTE stipulates that it should

be a mandatory ground for refusal of extradition:

Treaty on Extradition

“If the person whose extradition is requested heenb

or would be subjected in the requesting State to
torture or cruel, inhuman or degrading treatment or
punishment or if that person has not received arlevo
not receive the minimum guarantees in criminal
proceedings, as contained in the International
Covenant on Civil and Political Rights, article 14.

96.The Monitor therefore submits that the FOO, byidailto
incorporate protections under Art.14 of the ICCRH&|s

below international standards.

1% Human rights safeguards as contained in Art.14hefICCPR includes:
equality before the law, Art.14(1); entittementfédr and public hearing by a
competent, independent and impartial tribunal distatby law, Art.14(1);
presumption of innocence, Art.14(2); promptly infeed of the charge laid
against him, Art.14(3)(a); adequate time to comtate with counsel of own
choosing, Art.14(3)(b); tried without due delay Ar(3)(c); tried in presence,
Art.14(3)(d); right to exam witnesses, Art.14(3)(@jht to free interpretation,
Art.14(3)(f); right not to be compelled to testéigainst himself or to confess
guilt, Art.14(3)(g); procedures to suit juvenilerpens, Art.14(4); right to have
decision reviewed Art.14(5); right to compensationmiscarriage, Art.14(6);
protection from double jeopardy, Art.14(7).

140 United Nations Model Treaty on Extradition (‘UNMTE U.N. Doc.
A/RES/52/88.



4.2.2.) Death penalty as ground for refusing eltian

97.The extradition of persons to places where there ar

substantial grounds for believing that death pgnaibuld

be imposed on the persons must be examined with the
In the 1999 Concluding Obsematio
issued by the HRC in relation to Hong Kong, the Guttee

utmost prudence.

observed that:
“In the light of the fact that the Covenant is apg@lin
HKSAR subject to a reservation that seriously affec
the application of article 13 in relation to deorsi
making procedures in deportation cases, the
Committee remains concerned that persons facing a
risk of imposition of the death penalty or of togpor
inhuman, cruel or degrading treatment as a
consequence of their deportation from HKSAR may
not enjoy effective protection.
In order to secure compliance with articles 6 and 7
deportation cases, the HKSAR should ensure that
their deportation procedures provide effective

protection against the risk of imposition of theatte

4C

penalty or of torture or inhuman, cruel or degrading
treatment.**
At present, out of the 14 extradition agreementfoige in
Hong Kong, two do not contain any provisions asléath
penalty (Malaysia and Singapore), while two contain
provisions for mandatory refusal, and the otherkgebthe
Government to seek assurances that death penattpaised

should not be carried out.

98.Although the right to be free from torture “cannbée
interpreted as generally prohibiting death periaiy,and
therefore the substantial risk of being exposeddéath
penalty alone might not itself become a sufficigrdund for
non-surrender, “[a] the manner in which the deahaty is
imposed or executed, [b] the personal circumstantake
condemned person and [c] a disproportionality ® dhavity
of the crime committed, as well as the [d] condhsioof
detention awaiting execution, are examples of factapable
of bringing the treatment or punishment received thg
condemned person within the proscription underchatB [of
the ECHR].”*® Furthermore, it has been suggested that

141 see Concluding Observations of the Human Rights@ittee — Hong
Kong Special Administrative Region (1999), CCPREZAHd.117.

142 HRC, General Comments No.6 on Art.6 ICCPR, U.N.cDo
HRI/GEN/L/Rev.1 at 6 (1994).

143 Soering v. United Kingdom, suprgara.1(h).



drawing upon the wording of Art.6 of the ICCPR aon
parties to the ICCPR “were given two broad categgori
within which to test a proposed extradition’s corapte
with the right to life: the restrictions categoryidathe
arbitrary conduct category*** The former (a) restricts
death penalty only to the “most serious crim&s’(b)
requires anyone sentenced to death to have atogétek
pardon or commutatiolf® and (c) prohibits death penalty
for persons aged under eighteen and for pregnamtend®’
The latter “derived from the express words of At)6‘[n]o

one shall be arbitrarily deprived of his life**

99.At present Singapore still retains the death pgrfalt the
trafficking of drugs. The Singaporean Misuse ot@rct
presumesan accused in possession of over a certain amount

of drugs to possess such drugs for the purpogsaffitking,

144 Joanna Harrington, ‘The Absent Dialogue: Extraditiand the

International Covenant on Civil and Political Righ82 Queen’s L.J. 82,
119-120.

15 Art.6(2) of the ICCPR writes “sentence of deathyrna imposed only for

the most serious crimes in accordance with theifaforce at the time of the
commission of the crime and not contrary to thevigions of the present
Covenant and to the Convention on the Preventiah Rumishment of the
Crime of Genocide.”

18 Art.6(4) writes “[a]nyone sentenced to death shalle the right to seek
pardon or commutation of the sentence. Amnestyjquaor commutation of
the sentence of death may be granted in all cases.”

147 Art.6(5) writes “[s]entence of death shall not ibeposed for crimes

committed by persons below eighteen years of adeshall not be carried
out on pregnant women.”

8 Joanna Harringtorsupra, 122.
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subject to mandatory capital punishmeff. Similar

provisions exist in Malaysian lai’

100. The Monitor is of the view that, firstly, the imptisn of
capital punishment in drug-related offences is @ostifiable
disproportionate penalty. HRC General Comment No0.6
reiterates that death penalty could not be juslifiamposed
for ordinary offences, but only for the most ses@wimes in
accordance with ICCPR Art.6(2" This positon was
reaffirmed in A.R.J. v. Australia’® The Report of the
Secretary General to the UN Economic and SocialnCibu
(ECOSOC) Commission on Crime Prevention and Crimina

Justice on “Capital punishment and implementatiérihe

149 See Singaporean Misuse of Drug Act (last reviB), s.17 “Trafficking
in controlled drugs” on the presumption of traffitdy on possession of
different type of drugs with varying quantities1&.titled “Presumption of
possession and knowledge of controlled drugs” pnesuthe possession of
drug in certain circumstances where the accused do¢ have physical
possession of the drug as well as the knowleddleeohature of that drug on
possession.

10 see Malaysian Misuse of Drug Act.

1 See HRC, General Comments No.6 on Art.6 ICCPR, .Udc.
HRI/GEN/1/Rev.1 at 6 (1994), para 6.

152«Art.6(1) must be read in light of art.6(2) whiatid not prohibit the
imposition of death penalty for the most seriodsnes. The Committee
notes that article 6, paragraph 1, of the Coverarst be read together with
article 6, paragraph 2, which does not prohibit ith@osition of the death
penalty for the most serious crimes. Australiatatscharged the author with
a capital offence but intends to deport him to JranState which retains
capital punishment. If the author is exposed tea risk of a violation of
article 6, paragraph 2, in Iran, this would engailiolation by Australia of its
obligations under article 6, paragraph 1.” SAeR.J. v. Australia |,
Communication No. 692/1996, U.N. Doc. CCPR/C/6082/6996 (1997).



safeguards guaranteeing protection of rights o$ehfacing
the death penalty,” records that in the opinionStétes
which have tendered their views as to the natureapftal
offences,’™ drug-related offences were considered an
ordinary offencé>
101. Secondly, by making the penalty mandatory, it
“eliminat[es] the discretion of the court... mak[ingd
impossible to take into account mitigating or exisimg
circumstances and eliminates any individual deteation
of an appropriate sentence in a particular casg.”
Furthermore, statutes which “partially shifts therden of
proof to the accused, do not provide sufficientrgatees
for the presumption of innocence and may lead a¢atipns

of the right to life when the crime of drug traKing carries

153 Report of the Special Rapporteur, Mr. Bacre Walgidye, submitted
pursuant to Commission on Human Rights Resolutiof96174,
E/CN.4/1997/60/Add.1. (‘Report of the Special Rajgar, Mr. Bacre Waly
Ndiaye")

5 pid.

1%5Quoting the words of Special Rapporteur on extligjal, summary or
arbitrary executions of the UN Commission on HurRéghts, Philip Alston.
He went on to add, “[tlhe adoption of such a bladd white approach is
entirely inappropriate where the life of the acclse at stake. Once the
sentence has been carried out it is irreversilskpbrted in the newspaper
article, ‘UN rights expert calls on Singapore mptexecute convicted drug
trafficker,’ 15" November 2005 available at
http://www.un.org/apps/news/storyAr.asp?NewsID=1E56r=Singapore&
Crli=.

42

a mandatory death sentenc¢&”In the present context, both
Singapore and Malaysian law presume the guilt &f th
accused person’s possession of drugs for the peirpbs

trafficking.

102. Therefore, the Monitor submits that the protectudfered
under Fugitive Offenders (Singapore) Order andRhegitive
Offenders (Malaysia) Order falls below internatibna
standards.

Recommendations

103. The Monitor recommends the Committee to:
- urge the Government to revise extradition agreesent
paying special heeds to the UNMTE;
- urge the Government to consider amending the FOO so
as to include death penalty as a ground for thedatany
refusal of extradition.

1% See ‘Report of the Special Rapporteur, Mr. Bacedydiaye’,supra.

157 Art.3 of the UNMTE, on mandatory grounds for refijsstates that,
“[e]xtradition shall not be granted in any of thaldwing circumstances”.
Art.3(f) writes, “[i]f the person whose extraditide requested has been or
would be subjected in the requesting State to mertr cruel, inhuman or
degrading treatment or punishment or if that pefsmnot received or would
not receive the minimum guarantees in criminal pediings, as contained in
the International Covenant on Civil and PoliticagRs, article 14.”



5.) Article 5: establishment of jurisdiction

5.1.) Narrowing Jurisdiction

104. S.3(5) of the CTO limits the government’s respotlisib
to prosecute extraterritorial acts of tortdr®. Similar to
s.134(5) of the 1988 Act, s.3(5) CTO operates terexthe
“lawful authority, justification or excuse” defente acts of
torture that are lawful under foreign law (althougtiawful
under the laws of HK if not for the presence oftksub-
section), thereby limiting the government’s resploitis/ to
prosecute such offences.
committed acts of torture within the definition thle CAT
but where the law of the place falls below inteioral
standards, he would be able to invoke “lawful atithip
justifications or excuse” under the foreign lavatmid legal
sanction in Hong Kong.

105. This
jurisdiction of the CAT. The Monitor respectfullgfers the

is hardly consistent with the quasi-universal

Committee to the cas€ongo v. Belgiumbefore the

International Court of Justice (1CJ¥*° where Judges

%8 5ee text under heading 2.1 above.
159 Arrest Warrant of 11 April 2000 (Democratic Repuhiif the Congo v.
Belgium)(2002) ICJ Rep. 3.

Therefore when an dfficia

Higgins, Kooijmans and Buergenthal are of the vidat
under the CAT, parties have undertaken an “obliyato
territorial jurisdiction over person$® (i.e. an obligatory
territorial jurisdiction for extra-territorial acdts®® In other
words, parties are_obligedo establish jurisdiction to
prosecute (or extradite) in accordance with Arf)5{2the
failure to do so would create a safe haven fouters abroad.
The provision of a defence for perpetrators abrnas.3(5)
CTO is therefore inconsistent with Art.5(2) of tBAT.*** In
this respect, your Committee had already expressadar
concerns about the 1988 Act (on which the CTO isletex)

10 bid., para 41-44.

181 Antonio Cassese, ‘When may Senior State Officials tried for
International Crimes? Some comments on the CongBelgium case’ 13
Eur.J.Int'L. 853, 856-857.

12 Art.5(2) of the CAT writes, “[e]ach State Partyasihlikewise take such
measures as may be necessary to establish itdigtias over such offences
in cases where the alleged offender_is presentnin tarritory under its
jurisdiction and it_does not extradite hipursuant to article 8 to any of the
States mentioned in paragraph 1 of this articleigbasis added).

1% The reason behind the principle adit dedere aut iudicaréeither you
extradite or you prosecute) is highlighted in théigh caseRegina v. Bartle
and the Commissioner of Police for the Metropolisd e@Others Ex Parte
Pinochet,where the House of Lords noted and agreed thatg®srand
Danelius (respectively the chairman of the Uniteatibhs Working Group on
the 1984 Torture Convention and the draftsmensofirist draft) say.. that it
was ‘an essential purpose [of the Convention] teuem that a torturer does
not escape the consequences of his act by goigother country.”™




in your concluding observations to the report sutadiby
the UK in 2004%*

Recommendations

106. The Monitor recommends the Committee to:

- urge the Government to amend the wording of s.3(5)
to cover the prosecution of acts which althoughflhw
under foreign law amount to torture in accordance
with international standards, by bringing the vala
provision in line with the CAT,;

- urge the Government to repeal s.3(4) (the deferice o
lawful authority, justification and excuse) and (5)3
altogether or to amend the two sections in lighthef
CAT.

6.) Article 11:

methods and practices of custody and treatmenteosons

review of interrogation rules,stnuctions,

arrested or detained

6.1) In relation to sex workers

% Conclusions and recommendations of the Committesinag Torture,
United Kingdom of Great Britain and Northern IreflanU.N. Doc.
CAT/C/CR/33/3 (2004), para 4(a)(ii).
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6.1.1) Condoning sexual abuse against sex workers

107. Police abuse against sex workers in Hong Kong is
widespread and is an issue of grave concern faal leex
worker groups like Zi Teng and Action for Reach Ouh
2004-2005, Zi Teng, noted over 70 cases of comigldiom
sex workers about police officers obtaining freexusé

service by abusing their positiof.

108. As of today, members of the Hong Kong Police Fatilé
act as undercover agents in the investigation oétgution-

related offence¥® The receiving of sexual services are often

1857i Teng, Report on the Convention on the Elimination of Rdirms of

Discrimination against Women - Sex workers in Hétmng (2006) (NGO

report to the CEDAW committee’s"38ession)2. (‘Zi Teng’s submission to

CEDAW 2006")

1% prostitution is notprima facie,illegal in Hong Kong. However, there are

considerable activities associated with prostitutishich are criminalized

under the laws of HK. These include:

Massage Establishments Ordinance (Cap 266)

- ss.4(1) and 13(1) Operating or assisting in theration of a massage
establishment without a licence/ not in accordamite the conditions of
the licence
Crimes Ordinance (Cap 200)

- s.137(1) Living off earnings of prostitute

- s.139(1) Keeping a vice establishment

- s.143(1) Letting premise for use of a vice esthlrient

- s.144(1) Tenant permitting premises or vessels kapt a vice
establishment

- s.145(1) Permitting premises to be used for puipost habitual
prostitution

- s.148(1) Soliciting in a public place for any imrabpurpose



done under the auspices of the Police Force duilieg
course of these operations. As an example, inalgrl006,
in a case before the Magistrates Court, a polideesf
unashamedly admitted that a female sex worker tHedc
my chest, thigh and penis. She asked me if | feetgand |
answer ‘yes’. She put some oil on my penis andkstray
penis for one minute. She cleaned for me after my

ejaculation.*®’

109. According to a research, a proportion of the casesive
police officers receiving “hand jobs” many timeddre they

actually arrest the sex work€f.A judge even criticized a

police officer for receiving hand job services iiAdds before

See Simon Young, ‘Memorandum prepared for Zi Temacerning “Police
undercover operations for vice activities”, dat&!® April, 2006.
(‘Memorandum on undercover operations’).

Moreover, if the alleged is not a Hong Kong residets of prostitution is
illegal if it breaches his/her imposed conditionst#y (in Hong Kong) under
the Immigration Ordinance (Cap 115) (ImmQ’). S.b1 the Ordinance
provides for the power of the Director of Immigaati and immigration
officers to impose any condition of stay as he/dhems fit. S.41 writes:
“[a]ny person who contravenes a condition of staforce in respect of him
shall be guilty of an offence and shall be liable aonviction to a fine at
level 5 and to imprisonment for 2 years.” In uscases, as a condition of
stay, non-residents are not allowed to work andtuion is considered as
a kind of work.

157 Magistrate case (unreported), ESCC 6546/2005,ilerwith Zi Teng,
referred to in Zi Teng's submission to CEDAW 20@&e alstHKSAR v.
Chan Ching Keung and Yu Yim KuéfCMA314/2006, where the Court is
satisfied that the hostesses touched the policerdspunder an undercover
operation.

%8 |bid.

arresting the sex worket® Another situation is where the

police officer accepts oral sex or full sexual ss\during the
operation but claims that they only had a handvath the
prostitute. In these circumstances, evidencenmnoating the
police officers involved (such as used condoms) ld/ou
usually be disposed by their colleagues who areharge of

gathering evidence after the police actiGh.

110. Some police officers also took advantage of thesiton to
acquire free sexual services while not in the e®uws an
undercover operation, often by threatening praststuwith

false charges, or other retaliation.

111. It seems that little has been done to prevent thesaices,
despite it being clear that such acts by the potiocald
themselves amount to criminal offences — the piaguof
sex services is through false pretences or misseptations
(since in the end, the sex worker is often leftaidpor by
threats (cases not undercover

involving operations;

threatened arrest or detention, retaliation to dlemsr her

199 |bid.

10 This also reflects the harboring of misconducts duperiors, since
undercover operations followed by raids are usudilgcted by an officer
higher up the rank.



family or threatening the harassing of her custa)fétif
involving vaginal intercourse could easily amountape’’
The receiving of sexual services by officers woaldo
amount to severe forms of inhumane and degrading

treatment’® directed at a socially vulnerable group.

715,120 Crimes Ordinance (Cap. 200) writes “(1) Aspe who procures
another person, by false pretences or false repaams, to do an unlawful
sexual act in Hong Kong or elsewhere shall be guiltan offence and shall
be liable on conviction on indictment to imprisommhéor 5 years.”

S.119 Crimes Ordinance (Cap. 200) writes “(1) Aspe who procures
another person, by threats or intimidation, to doualawful sexual act in
Hong Kong or elsewhere shall be guilty of an offerand shall be able on
conviction on indictment to imprisonment for 14 gea

2\When these sexual services involve vaginal intesm the sexual act
itself might amount to rape. Note in the césg. Olugbojaa girl raped by
the Defendant’s friend a moment ago requested tHetqy have sexual
intercourse with him. The girl out of fear submittto the Defendant’s
demand, in the course of which she did not struggleresist. The Court
held that a mere submission did not amount to cdresed for the offence of
rape, the crucial question is the absence of condédre Court held that even
though the girl submitted to the Defendant's dersanitl nevertheless
amounts to rapeR. v. Stephen Olubumni Olugbdj#981) 73 Cr. App. R.
344.

31n Wieser v. Austriathe ECtHR notes “[tJreatment has been held to be
‘inhuman’ because it was premeditated, was apgbecours at a stretch
and caused either actual bodily injury or intende/sical and mental
suffering.” Therefore the Court is of the view thtite duration and
cumulative intensity is relevant to whether a tmeait could be said to be
‘inhuman’. Wieser v. Austria(2007) 45 E.H.R.R. 4%ara 36.

Moreover, the cumulative intensity of cases whitholves repeated sexual
abuses must also be taken into account in asses&ingental state of the
victim. In Van der Ven v. Netherlandsefore the ECtHR, the Court ruled
“[wlhen assessing [whether conditions of detentioould amount to
inhumane or degrading treatment], account musakentof their cumulative
effectsas well as of the applicant's specific allegatioBeeVan der Ven v.
Netherlands(2004) 38 E.H.R.R. 46

17 sex workers constitute a socially vulnerable grimudong Kong. One of
the reasons is that prostitution is in general regjaraditional moral values
and that triad groups often exploit prostitutesdtitation as their source of

112. The Government is well aware of these practices and
defends them. In its submission to the Legisla@auncil
Panel on Security’”° the Security Bureau states that there
might be instances where there is a “strong operatineed
for the Police officer posing as customer to reeesome
form of sexual service from a prostitute so as wmain his
cover to collect the necessary evidence to seawreessful

prosecution against the offendet&”

income. Therefore sex workers are unlikely to mexesupport from the
general public and the media. Due to the lackuppsrt, it is unlikely that
they could fight for their own cause. The situatis worse for foreign or
mainland Chinese sex workers who would choose @idasomplaining for
the fear that they might be prosecuted or subjeamnselves to removal for
breaching their condition of stay.

% Security Bureau, ‘Supplementary information on id&% undercover
operations against vice activities’, submissioreggislative council panel on
security, September 2006, LC Paper No. CB(2)30206(81). (‘Government
submission on undercover operations’)

8 |bid., para 4. In fact, the defending of suchsats become a total
absurdity. Reported in the local news in 2003, ‘tBaief Superintendent
Tang How-kong, of the public relations branch [inradio programme]
revealed that undercover rules allow officers teiee masturbation services
from prostitutes before they arrest them. Mr. Taaid his colleagues,
especially those with families, regarded such dutigh distaste. ‘It is not an
enjoyment. I'm sure if you ask my colleagues, twen't use this term. | must
say, it is actually repulsive...’,” See Chloe Lé&fjce officers allowed to get
‘physical”, S.C.M.P., 2003-11-11.

Legally speaking, the very fact that the governmemmidones and defends
such acts might amount to a government policy tmrod those acts. In
Prosecutor v TadidCTY IT-94-1-T, para 653-655, it was held that “uch a
policy need not be formalized and can be deduaed the way in which acts
occur.”



113. The Government's arguments are unconvincing. Firstl
“none of the prostitution-related offences include an
essential element the commission of a sexual'actNor is
evidence of a sexual act necessary in practiceetars a
conviction. Other suitable evidence was considenethe
caseHKSAR v. Lai Tze Kai and otheis,the context of the
offence of “keeping a vice establishment” (s.139G#Hp
200), to include, for example, the higher priceidure for
sexual services (i.e. evidence to point that tleenises were
not merely a licensed bathhouse and massage shtablit),
the presence of condori§the presence of tissues stained

o services on

with semen”® advertisements of sexual
telephone corroborated by the presence of equipmehe

form of bondage equipment and other devi€®syidence
by police officers of conversations with women dre t

premises out of the hearing of the defendant ircthese of

17 See ‘Memorandum on undercover operations’. Thevipg of the
offences could be done by adducing circumstantialemce or confession
evidence; the proving of the commission of a sexagdlis but one of the
choices of circumstantial evidences available.

8 HKSAR v. Lai Tze Kai and othelCMA 434/2006; although, as will be
seen below, the presence of condoms are sometim@syed to frame girls
whom are not sex workers to have committed prdgtiterelated offences,
such as the managing of a vice establishment antrbach of condition of
stay.

"9Kelly v. Purvis[1983] 2 W.L.R. 299, (quoted by Mr. Simon Younghis
‘Memorandum on undercover operations’).

180R v. Julie Martin[1988] 10 Cr App R (S) 339quoted by Mr. Simon
Young in his ‘Memorandum on undercover operatians’)
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which extra services of an sexual nature were edfE In
that case all the accused were successfully cauict
although the undercover officers were instructettaaake
the initiative to ask for sexual services and witdfered

sexual services, to stop such services once thegdt®

114. A “massage establishment” is defined as “any plesss or
intended to be used or represented as being usethdo
reception or treatment of persons requiring massageher
similar service or treatment® In the case ofIKSAR v. Fok
Wai Man the Independent Commission Against Corruption
(ICAC)

massage establishment licence which imposed a tmmdi

tried to prove the licensee was in bread¢hher

that “no vice or immoral activities shall take pam the
premises™® by covertly recorded communications. Mr.
Justice Jackson in the case expressed his doutbisrd was
sufficient evidence that vice or immoral activitiead in fact
taken place in the premises, because the convarsigelf

was not a vice or immoral activity®

18l\Woodhouse v. Ha[l1981] 72 Cr App R 39 (CA)(quoted by Mr. Simon
Young in his ‘Memorandum on undercover operatians’)

2 HKSAR v. Lai Tze Kai and othelSCMA 434/2006.

183 Massage Establishments Ordinance (Cap 266), s 2..

13 HKSAR v. Fok Wai Maf2003] HKEC 639 (CFI).

% bid., paras 14 and 21.



115. It is thus possible to regafbk Wai Manas “legitimizing
the practice of receiving sexual services in orideprove
that the licensed premises was being used for a wic

immoral activity.®°

116. However, it should be noted that the above stataffafr
IS not created by law. The Commission of Police has
absolute discretion as to whether and what conditare to
be imposed on a massage establishment licef¥ee.
Therefore it is suggested to draft the conditionrano
carefully to avoid undercover agents engaging iruake
conduct before there can be sufficient evidenca bfeach
in the license condition. The imposed conditionwtde
broadened, e.g. by providing that “no vice or imator

activities shall be conducted or attemptedn the

premises™®

117. While the Government submission states that “sexual

intercourse and oral sex are strictly forbidden &md is

186 .. “ T
Simon Young, “Memorandum on undercover operations”.

187 Massage Establishment Ordinance (Cap 266), st6&hedule.

1% Simon Young, “Memorandum on undercover operationstirthermore,
in an interview with personnel from the Zi Tengwias expressed that these
guidelines encouraged sexual abuse against sexewsofkr ill-intended
officers would always claim that they had servifzding short of oral sex or
full sex even though it was not the case. Haduheprohibited all kinds of
services including the receiving of hand jobs, ¢hwpuld not be any excuse
for officers to engage in any sexual conducts énfitst place
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clearly stated in the Police internal guidelineseyaing anti-

189

vice operations,”™ these acts are not in fact strictly

forbidden in the police daily operations.

118. Lastly, it is nevertheless important to also ndtattthe
Government should be responsible for acts that Wwene by
police officers outside their duties and/or contriar standing
directions'® The continual existence of unlawful acts,

moreover, only reflects that affirmative measurepresent,

are properly administered.

189 See ‘Government submission on undercover opesition

0 1n Mossejt was held that even if officials had acted ougsiideir statutory
limits, responsibility could be imputed to the statere those acts “performed
by officials within the apparent limits of theirrfations, in accordance with a
line of conduct which was not entirely contrarythe instructions received.”
See theMosse CaseUNRIAA, (1953) vol.Xlll, 486. Therefore, the
Government should be responsible foltra vires acts during anti-vice
operations carried out by the police.

In Caire Claim (France v. Mexicd)1929) 5 RIAA 516, Mexico was held to
be liable for the killing of a French national iy soldiers despite such acts
were contravening directions which were in placdt was held that
responsibility is attributable to the State if tfficer concerned has “acted at
least to all appearances as competent official®rgans.” Therefore, the
Government should also be responsible for Policgcamducts which have
taken place, although not during undercover opmratibut while they were
on duty.

See also International Law Commission, ‘Draft Agicon the Responsibility
of States for Internationally Wrongful Acts’, Repaof the ILC on the Work
of its Fifty-third SessionUN GAOR, 56th Sess, Supp No 10, p 43, UN Doc
A/56/10 (2001). Art4 writes “1. The conduct afyaState organ shall be
considered an act of that State under internatiamal.. 2. An organ includes
any person or entity which has that status in atzoee with the internal law
of the State.”



List of questions

119. The Monitor urges the Committee ask the Guwent:

to explain why sexual contact must be engaged
during investigations into  prostitution-related
offences;

to produce the relevant guidelines as to anti-vice
operations;

to produce statistics and details of cases where
undercover agents are engaged in anti-vice
operations and masturbation services are receilfed.
these cases were not documented, to ask the
Government to explain why such information is not
properly documented and recorded;

to clarify the reason why the receiving of
masturbation services are necessarghose cases;
and

whether the Government would take any measures to

prevent the undercover agents from engaging in any

sexual contact.

Recommendations

120. The Monitor recommends the Committee to:

- suggest that the Government prohibit the undercover
agents from engaging in any sexual contact;

- call for the revision of the rules of evidencer¢ader
evidences procured through such degrading treatment
inadmissible'®! except as against the police official

who engaged in such sexual activitiés.

6.1.2) Framing, entrapment and mistreatment ofxgakers

121. In 2004, a mainland woman who came to Hongg<ior a

visit was arrested by the police for having alldgesiorked

as a prostitutt’® She was handcuffed and taken to the police
station where she was asked to sign a statemehe teffect
that she had engaged in sex work which she refifeshe
found that she was among 50 other mainland womeimda

been arrested similarly after a police rafttand who were

1 Even if these evidences are rendered inadmissilidesubmitted that there
would be sufficient circumstantial evidence to briperpetuators of vice-
related offences into justice.

If these evidences are inadmissible, then thec®daliould not have any

excuse to insist on the engaging of sexual aa&witduring undercover
operations.

198:7i Teng’s submission to CEDAW 2006’, 5.

% bid.

% |bid. At around that time, the police have cortddca raid, namely,
Operation “Flame Wood”, where, according to figufesm a newspaper
article, a total of 213 people were arrested inalyd 13 suspected prostitutes,
mainly from mainland. Dennis Ng, ‘Woman, 72, amdi® still held over
raids,” The Standard, 2004-03-27.



later repatriated without a trial° She refused to sign the

confession statement alleging that she had beéritsg a

police officer for sex. She claimed that the Rolic

subsequently put condoms and lubricants in heropats

belongings, in order to frame h&f. She was sent to court

and was eventually sentenced to one month’s impnismt
during the course in which she attempted suicideew®
As of 2005, Zi Teng received another 10 cases iichvh

migrant sex workers were alleged to have been fildiie

122. In 2005, in an undercover operation, a paifieer had
oral sex with Li Yuen Yee, a sex worker. It waaicled
that after refusing to pay the money offered fa #ervice,
Li was intimidated by the police, threatening taade Li
with blackmail, assaulting a police officer andftheHaving
been officially charged the above offences, ofi ®@tober,
2005, Li committed suicide while on bail in protesfainst
the inhumane and humiliating treatment by the pdfit A
year has passed since the event. Despite theeHuding
repeatedly pressured by local concern groups agisldgors,
the Police refuse to revise its rules (Police Gainérders

196:7i Teng’s submission to CEDAW 2006’, 5.

197 |bid.

198 pid.

199 bid.

200 Anjta Lam, ‘Suicide was “to show what constabld’dj S.C.M.P., 2006-
05-09.
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and Force Procedures Manual) or to apologié.
According to Zi Teng’s information, after the pdaiofficer
refused to pay; Li was beaten up and arrested. cohdom
that the police officer used was disposed by aovell
policewomarf® Moreover, it was claimed that Li’s family
was being threatened by the police to remain sifefront of
the media. Her family filed a complaint but the complaint
was not pursued by the CAPO. As of today, thededtiave
not given a full and satisfactory explanation oé tavent,
despite the severity of the matter, the wide medeerage

and the continued efforts in demanding accountgbili

123. According to the concermed NGOSs, the abovee wet
isolated event€® It was claimed that the framing in
association to prostitution-related offences oftakes the
form where:

- the police stuff condoms and lubricants into gitlsig,
and accusing the girl (usually a migrant) of engggn

sex work in breach of their condition of stay;

201 Mimi Lau, ‘Group urges end to police sex “favol$e Standard, 2006-05-
03.

22 gee 'Zi Teng’s submission to CEDAW 2006’, 6.

203 action for Reach Out, ‘A Survey on Hong Kong PelgAttitudes towards
Female Sex Workers’, 16, available at http://wwvaafrg.hk/research2.php.



- coercing or inducing the signing of confession
statement$?*

- in collaboration with third parties, for exampleskang
other tenants in the premise to testify to theotffaat
the whole premise was run by one tenant (who iexa s
worker) for the purpose of obtaining evidence thaias
a vice establishment;

- to ask the sex worker to massage the undercoveit age
and accuse the sex worker of running a massager parl
without licence.

Entrapment usually takes place where:

- the police officer tries to make the offer for sex,
however, the sex worker was being charged for
soliciting for an immoral purpose,;

- the police officer procured a sexual service bugramt
sex workers were being charged for breaching their

condition of stay.

124.

mistreatment of sex workers in custody by the golidhe

The concerned NGOs are also deeply concexhedt

detainees’ rights (such as their right to remaensj right to

legal representation and their right to requesingerpreter)

2% |bid., 14. In 2005, Action for Reach Out condautin-dept interviews
with 10 sex workers who have been arrested. Alltref interviewees
expressed that they were not being told of thegjhtrinot to sign caution
statements.
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were not being respecté®. In serious cases, sex workers

are allegedly beaten up in police stati6fis.

Recommendations

125. The Monitor recommends the Committee to:

- improve police training in order to enhance police
awareness and sensitivity as well as the fosteoihg
respect towards social vulnerable groups (in acrord
with Art.10), with the participation of NGGS!

- urge the Hong Kong Government to set up an
independent police investigation authority (sedisec
7 below).

6.1.3) Sex workers caged in the open for 13 hotiEublic

shaming

126.

liberty must be treated with humanft§f However, this

It is a general principle that persons deativof their

principle has not been observed.

2% |hid.

2% |hid. 18.

27 The Monitor notes that NGOs such as the Unisorbleas invited to give
lectures and sharing sessions with officers. WineMonitor welcomes this
policy, the Monitor notes that more NGOs and comcgroups could be
included to provide for such training.

2% Art.10(1) ICCPR; See also HRC, General Commen®Na.Article 10,



127. On 14 June 2005, the Police Force launched a large-scale
anti-vice action. 80 mainland women suspected of
prostitution were kept in a 200 square-feet opersteel
cage for 13 hours under immense heat and fiercehgumn
2% |t appears that during the process, the detaivees not
allowed to use the toilet and the hygiene leveldeghe
cage was unacceptaff®. The Government justifies the
action by saying that there was insufficient roomthe
police station to accommodate the detainees. Howive
was clear, from the fact that they prepared a ctug,the
police action was intention&l No explanation was given
as to why detainees were not brought to other paliations.
The matter was widely reported in the local press.

128. The Monitor would like to refer the Committgsecifically
to the communicatior€Campos v. Peribefore the Human
Rights Committee, whereby it found that displayiag

prisoner to the press in a cage constitutes deggadi

U.N. Doc. HRI/GEN/1/Rev.1 at 9 (1994).

299 Clifford Lo, ‘Crackdown on triads sees 500 arrest&.C.M.P., 2005-06-
15.

#9The information was provided by Zi Teng duringiaterview with their
staff.

“Felix Chan, ‘We did our best with Cage Arrestsyss®olice Chief’,
S.C.M.P., 2005-06-17.
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treatment’® Note alsoWeiser v. Austridefore the ECtHR,
where it expressed that “in considering whetheattrent is
‘degrading’ within the meaning of Article 3, one tie
factors which the Court will take into accounthe tquestion
whether its object was to humiliate and debaseptrson
concerned, although the absence of any such pugaos®t
conclusively rule out a finding of violation of Aste 3%
citing Raninen v. Finlandwhere it was held that handcuffing,
if coupled with a prolonged public exposure, caatdount to
a violation of Art.3 of the ECHR (freedom from tore, cruel,
inhumane and degrading treatment).

129. The Police Force apologized to the public, wéen a
detainee filed a complaint to the Complaints adgaidice
Office (CAPO), the complaint was not investigatedhe
Monitor understands that Zi Teng also filed a ctaimp to
CAPO, but the complaint was rejected since Zi Teras
considered as a third party, and not eligible tdge a

%12 See Victor Alfredo Polay Campos, conyuge de la autotaPeru,
Comunicacién 577/1994, U.N. Doc. CCPR/C/61/D/577/1994 (199&ra
8.5.; Moreover, the detainees in the present easenot prisoners; they
should be presumed innocent and should not beayedras prisoners.
“B\Wieser v. Australia, suprpara 36-37.



complaint on the detainee’s beh#dff. The Government’s

sincerity in its apology is highly doubtful.

Recommendations

130. The Monitor recommends the Committee to:
- call for the eradication of inhuman and degrading

treatment of sex workers by the police.

6.2.) Arbitrary strip searching in Hong Kong

131. Arbitrary strip searching in Hong Kong has dree a
matter of grave concern. There are insufficierttcpdural
guidelines governing performance of strip searchesgling
to substantial numbers of unjustified strip seaschiéhese
searches are frequently done in an inappropriateneraand
often coupled with irrelevant and humiliating deman The
following paragraphs seek to highlight instances of

unjustified strip searching as well as the lackayfs and

guidelines as to the performance of strip searches.

24The complaint was not “made by a relative/guardiithe complainant
or a properly authorized representative” as pravifde under clause 14, see
section 7.1 below.

6.2.1.) The strip searching of cultural presenvatiotivists on 5
October, 2007

132. On ¥ October, 2007, 15 environmental protesters who
demanded a halt to demolition work at Lee Tungetveere
arrested for obstruction of a public place and mioting a
police officer in the due execution of duty and evdetained
overnight at North Point Police Station. They weatdp

searched at the station. According to the repbytsthe

detainees on file with the Monitor, the detaineesren
required to perform unnecessary gestures duringdhech in
which they found to be humiliating. One male pstte
reported that he was strip searched twice and eddtr lift

up his genitald*® Furthermore, it was alleged that one male

officer entered into the detention area where ohehe

female detainees was being strip searched and seadal

remarks?1®

25 police Strip-Search Slammed,” Sing Tao Daily 2aa707, “wjomen's
concern groups lodged protests after the actigaits they were strip-searched
while being held overnight after their arrest ort@der 5. One of the women
alleged she was sexually harassed by a male offider, besides strip-
searching her in the presence of other male officerade leering sexual
remarks. A male protester said he was strip-sedrthiee and ordered to lift
up his genitals.”

1 |bid.



133. These searches were highly objectionable drittaay as

the circumstances did not warrant any reasonable

suspicion as to the possession of weapons or drugs.

Quoting the words of local legislator James To wghalso
the Vice-Chairman of the LegCo Panel on Securftj,is
nonsense... [tlhese were all very enthusiastic teache
environmentalists, volunteers... they are not big,

threatening robbers™

134. The searches not only violated the victinmsistitutional
rights under Art.28 (freedom of person and thetrighbe
free from arbitrary and unlawful search) of the iBas
Law,”®and rights as recognized in the ICCPRt also
amounts to degrading treatment under the CAT. In
Valasinas v. Lithuaniathe ECtHR held that Art.3 of the
ECHR had been violated when a male prisoner was
obliged to strip in the presence of a female offigh the
intent to humiliate while his sexual organ was twat
with bare hand&?’

17 Jane Moir, ‘Strong arm of the law’, S.C.M.P., 2a02203.

#18See Basic Law, Art.28(1) freedom of person, anti28(2) right to be
free from arbitrary and unlawful search.

“9See ICCPR, Art.9(1) right to liberty and securityt.7 right to be free
from torture, inhumane and degrading treatment1A(1) right to be treated
with humanity when deprived of liberty.

*YValasinas v. Lithuanial2 B.H.R.C. 266.
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135. The presence of an officer of the oppositadgemuring a
strip search, the sexual remarks, and the demaatd thie
person stripped perform unnecessary gestures \cldalil
within the definition of “degrading” in the CAT, ahese
searches were done in a way “such as to arouse widtims
feeling of fear, anguish and inferiority capablenamiliating
and debasing®! and “exceed[ed] unavoidable suffering

inherent in the detentiorf?

6.2.2.) The arbitrary strip searching of sex wasker

136. According to Zi Teng, arbitrary strip searchinf sex
workers remains widespread. It was alleged thatarch
2004, 2 policemen, after receiving hand jobs, dale
policewomen to strip search the victiffé The victim
claimed that she was stripped naked by force intfaf the
policemen and was initially denied contact withaavyer.
She was arrested, beaten, and falsely chargedrwvitling a
massage parlour without licen€&.She was only allowed to
contact her lawyer through Zi Teng over midnighg avas
warned by the officers not to lodge any complafft.In

“2L\\ieser v. Austria, suprpara.36.

22 pid.

28 gee ‘'Zi Teng’s submission to CEDAW 2006, 6.
224 |bid.

5 |bid.



another case, a victim was arrested by the politgeo on
charges of running a massage parlour without adie&®
During custody, she was denied bail, verbally and
physically abused, and strip searched four times24n

hours®?’

137. Zi Teng notes that the number of complaintairesy
arbitrary strip searching is rapidly rising. Dugia004-2005,
Zi Teng recorded 19 complaints of strip searchiffighile
during the first 11 months of 2007, the number of
complaints rose to 92 (of which 22 complained oinge
strip searched 3 times in 24 hours, and 3 compitsnat
times during 12 hoursy’

6.2.3) Inadequate rules with respect to strip $esmc
138. There are inadequate rules, guidelines orcigsliwithin

the police force to safeguard the rights of persshs may

be strip searched®

220 pjid.

27 |id.

*28 Statistics provided by Zi Teng to the Monitor.

229 7i Teng's open statement to the public, datdd Becember, 2007,
available at _http://www.ziteng.org.hk/events/200TE 01 c.php (in
Chinese).

230 Joshua But, ‘Panel urged to probe protest stripebg S.C.M.P. 31-10-
2007, “The duty officer of a police station is amtized to determine the
extent of body search for persons in custody adgogrtb the prevailing

139. The Police Force Ordinance (Cap. 232) confpan police
officers the power to conduct searches:

- if the police officer finds any person acting in a
suspicious manner, if then he thinks it necessasearch
the person for anything that may present a darménd
him:** or

- if the police officer finds any person whom he mresbly
suspects of having committed or is about to or is
intending to commit any offence, to search the grefer
anything that is likely to be of value to the intigation

of such offencé®?

Chapter 44-05 of the Police General Order provitiat

“A search of any suspect, which involves the reahov
of clothing worn next to the skin, the removal dfiah
may cause embarrassment, shall only be carriethout
the privacy of a police station, a police launchaor
location providing equal privacy to the suspechisT
type of search shall be conducted only upon the
direction of an officer of or above the rank of geant
who shall record the incident in the CIS or hisigml
notebook.”

circumstances,’ acting Assistant Police Commissionendy Choi Wong
Fung-yee said yesterday. ‘There were no gquidelicesicerning the
appropriate circumstances for a strip-seasite said.”

%15 54(1)(c)(i) Police Force Ordinance (Cap.232).
8 3 54(2)(c) Police Force Ordinance (Cap.232).



Chapter 44-05 of the Force Procedures Manual furthe
provides that:

“when a search is deemed necessary, officers
conducting the search should always bear in mind...
the need to conduct the search in a proper ancedisc
manner.

A search, and particularly a wall search is often
objectionable to many people, who regard it as an
affront to their dignity. Although there is no kg
requirement to inform the person why he is being
searched, this may be desirable in order to seek th
public’s co-operation in the prevention and detetcti
of crime. An officer, having searched someone and
found nothing, should politely regret the
inconvenience and point out that the exercise is
protecting him as well as other members of theipubl

[A] male officer shall not conduct either a frisk o

wall search of a female.2®

There are no standing guidelines with respect te th

performing of strip searches.

140. The incidents of strip searches described ebogre
brought to the attention of the LegCo, which deneahthe
Security Bureau account for police pracfitkln a hearing,

233 Chapter 44-05 Police Force Procedures Manualij@mwith the Monitor.
(not open to the general public)

#43See Security Bureauw,egislative Council Panel on Security — Police’s
Practices Regarding Handling of Searches of DetsnéC Paper No.

5€

the Security Bureau explained that the reason for t
performance of searches on a detainee is to “enthate
individuals does not escape or assist others tapesdnjure
himself or others, destroy or dispose of evidenceammit

further crime,®® and that the “extent to which the search is

conducted is to be determined by the prevailing

circumstances...[ijn particular, the Duty Officer dseto

satisfy himself that the detainee does not havpgssession]:

- ...weapons...;

- ...evidence which is material to the offence with evhi
he is charged (drugs for example); or

- ...any article with which he could commit a further

crime...”2%®

141. The Bureau explained that rules specially guug the
performance of strip searches include that sucicisest>’
- will only be carried out in the privacy of a polis&tion, a
police launch or a location providing equal privaoythe

suspect;

CB(2)167/07-08(03), October 2007.('Security Bureauesponses on the
handling of searches’).

2 pid.

2% bid. See also a letter to the Panel on Secuwitythe searching of
detainees by the Police dated "™ &ebruary 2008 submitted by the
Government, LC Paper No. CB(2)1124/07-08(01), Retfer to the Panel on
Security on Searching’)

3" See Security Bureau’s responses on the handlisgasthessupra.



- will be conducted only upon the direction of aniasf
of or above the rank of Sergeant who must properly
record the incident;

- will not be conducted by the opposite gender;

- as a Police Force policy® will be conducted in the
presence of a woman police officer in cases where a
female is to be detained;

- the Duty Officer must be prepared to justify theeleof
search.

142. In another submission by the Government toL#ngCo,
the Government further stated that according toctireent
practice®*

- a search requiring removal of clothing worn nexthte
skin would not be ordered as a matter of routine;

- it will only be authorized in cases where it is swoered
necessary and proportionate to achieve the purpbae
search under PGO 49-G4!

23 A Police Force policy might not even be an intéraée within the Force

which would attract disciplinary penalties.

239 Security Bureau, ‘Report on Stage One of the Rewea the Police’s

Practices regarding the Search of Detainees’, dabduary 2008, LC Paper
No. CB(2)1209/07-08(03), para 9. (‘Report on St@ge of the Review on
Police’s Practices’)

240 As shown above, strip searches presently condaetedot proportionate
to the purpose of the search.
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- asearch would not be an unlawful or arbitraryrietence
with the detainee’s privacy or personal integrity the
purpose of the search is legitimate — namely taenthat
the individual does not escape or assist otheesst@ape,
does not injure himself or others, does not destoy

dispose of evidence and does not commit furthewecri

143. In the same document, the Government furtfperea to add
the following section into the present Police Gah@rder:
“The Duty Officer, or a designated deputy in his
absence, in authorizing searches will ensure the
following:

(a) No search will be conducted before or in the
sight of another officer or person of the
opposite sex to the person to be detained; and

(b) Only persons whose presence is necessary for
the proper conduct of the search are permitted

to be present during the searéf:”

144. The Monitor welcomes the Police’s efforts @vising the
relevant guidelines. However, since no provisiogald

specifically with the matter of strip searches, thuedelines

*See, Report on Stage One of the Review on PolReisticessupra,para
14. See also paragraphs 15, 16, 17 and Annex Btf@r improvements
recommended to be done by the Police,



remain unclear and ambiguous in several ways. thfirs
since the extent to which the search is conductet ibe
determined by the officer with reference to thevpiting
circumstances, the policy simply endows upon thkc@o
officer absolute discretion to decide the extend aranner
of the search. Although a degree of flexibility shibe
afforded to the authorities in order to assistdkecution of
their duties, certain conditions should be spedlific
prescribed in relation to a strip search, which Monclude,
for example:
- that the purpose of the strip search must be readpn
related to the interest in maintaining securityt@rthe
offence that the person is suspected of committing

(usually upon a reasonable suspicion of being in

possession of drugs or weapons) and must, under the

circumstances, be justified on these ground (legite

purposef**and

*2g5eeNoelle Way v. County of Venturd45 F.3d 1157 (9th Cir. 2006).
The case involves Noelle Way who was being booked jail on a
misdemeanor drug charge. She was arrested afteffiaer noted that she
had dilated pupils, a nervous attitude, a rapicseubate and rapid speech.
The officer suspected that Way was under the infaecertain drugs, which
would amount to a violation of the laws of Calif@n The Court held that
the police of strip search must be reasonably egéldb the interest in
maintaining security and that a blanket policy trfips searching every
persons detained for the purpose of drug offenceklimot be justified for it
does not necessarily pose a threat of concealinlifi@uhl drugs in jail
during the limited time between booking and bailpooking and placement
in the general population.
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- since strip search could be said to be the mosnsive
type of body searches, strip searches should bedar
out only if the seriousness and the urgency of the
situation so requires (necessity and proportiopaiit

The second point above requires:

- the need to inform the person to be searched axttent
to which clothing will be removed and why, and to
request cooperatidit ; and

- that a search must not involve the removal of more
clothes than believed on reasonable grounds to be
necessary for the purpose of the seafth;

- that strip search must be “for small objects whaight
not be discerned by a simple body search without

undressing the applicant complete¥/”

% See s.31 Law Enforcement (Power and respongisiitiAct 2002
(‘LEPRA") of New South Wales, Australia, “[a] po#icofficer or other person
who is authorized to search a person may condstttpasearch of the person
if the police officer or other person suspects eamsonable grounds that it is
necessary to conduct a strip search of the pemsahé purposes of the search
and that the seriousness and urgency of the citemess require the strip
search to be carried out.”

4 According to the paragraph 8, 44-05 Force Proaeivtanual, the officer
is under no legal requirement to inform the persby he is being searched; it
is only desirable that the officer would do so.eTonitor submits that when
it comes to strip search, it should be required tina officer must inform the
person to be searched prior to the search andeasom why. Reasons
provided after the search must be regarded asfean-the-fact” justification.
“®If the person to be searched is willing to coopegrat might not be
necessary for a strip search to be conducted.

26 \Wieser v. Austria, suprgara 40. For example, if the purpose of the
search is to search for weapons, the officer mastlide to demonstrate how
such a purpose could not be achieved by a patlsearc



145. Secondly, there is no distinction as to theelleof

justification required between persons who aresseteand
detained in the police cell only for a limited et and
those who will be housed with the jail populatioi.he
Canadian casdR. v. Goldenis relevant to the present
While the Court held that there must de

reasonable and probable reason for strip searehCturt

situation.

went on to state that:

“whereas strip searching could be justified when
introducing an individual into the prison populatio

to prevent the individual from bringing contraband
or weapons into prison, different considerationsear
where the individual is only being held for a short
time in police cells and will not be mingling withe
general prison population. While we recognize that
police officers have legitimate concerns that short
term detainees may conceal weapons that they could
use to harm themselves or police officers, these
concerns must be addressed on a case by case basis
and cannot justify routine strip searches of all
arrestees®’

In that case, Golden was suspected of drug trafigck
After a pat down search, a strip search was coeduand
drugs were found. Despite having found drugs, Strgp

search was nevertheless held unlawful. Note thdéu49-

04 of the Police General Orders, the police arenjierd to

"R v. Golden,2001 SCC 83, para 93.

conduct a “body cavity” or “intimate” search undeb2(1A)

of the Dangerous Drugs Ordinance (Cap.3%).

146. A similar conclusion was reached in the U tézelle Way
v. County of Venturawhere a County Sheriff conducted a
strip search with a visual cavity inspection on fHaintiff
(including her genitalia and anus) during the bagkprocess
at a pre-trial detention facility on a misdemeanbarge of
being under the influence of cocaine or methamphie’*
The Court affirmed that individualized suspicionrégjuired
in respect of arrestees who are not admitted tgémeral jail
population, and that the policy of strip search tmhbse

reasonably related to the interest in maintaineasty.

147. Thirdly, the present policy does not imposgureement as
to the manner in which the strip search is perfatm&hese
should include that:

- such searches must not involve toucHify;

28 5 52(1A) of the Dangerous Drugs Ordinance writ§&:A) For the
purposes of enabling a person to be searched wutesection (1)(f)(i), a
police officer of or above the rank of inspectoreomember of the Customs
and Excise Service of or above the rank of inspeuty request a registered
medical practitioner or nurse registered or endotie deemed to be registered
or enrolled under the Nurses Registration Ordingi@agp.164), to examine
the body cavities of that person.”

249 SeeNoelle Way v. County of Ventura, supra

Dyalasinas v. LithuaniaApplication no.4455/98 (unreported), where it was
held that Art.3 of the ECHR has been violated whemale prisoner was



- such searches must be performed as quickly as

reasonably practicabfé!

148. Fourthly,

prohibition of strip searches of children beloweatain age

the present policy does not inclute

and or provide for special arrangements for thep str
searching of the mentally impaired; this would, éaxample,
include performing a strip search in the presente¢he

person’s parent or their guardian of the same getite

149. Finally, the present policy does not incluéasonable
procedural safeguards such as the provision offgrbthe
police officer's identity, a written record of theearch,
which should be provided to the person being search
(properly translated into a language the persomgoei
searched understands), and the provision of thesradrthe
officer who performed the seartH.

obliged to strip in the presence of a female offieéth the intent to
humiliate while his sexual organ was touched wahethands. See also s.33
LEPRA.

135,32 LEPRA.

*2This measure is crucial and is necessary to ksirah practices in line
with the general principle concerning inhumane a@edrading treatment
which has been elaborated in various occasionsh®yEICtHR, i.e. “[tlhe
assessment of the minimum level of severity istiradait depends on all the
circumstances of the case, such as the duratitireafeatment, its physical
and mental effects and, in some cases, the sexragkealth of the victim.”
Wainwright v. United Kingdon{2007) 44 E.H.R.R. 40.

33 See Chapter 44-05 of the Police General Ordereduabove.
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150. The Monitor submits that the provision of pFoprotection
is paramount to prevent the relevant authoritiesnflacting

illegally or arbitrarily?* *

only searches carried out in an
appropriate manner with due respect for human tigamd
for a legitimate purpose may be compatible withiddet3 [of

the ECHR].%>®

List of questions

151.

Government:

The Monitor recommends the Committee ask the

- to provide the Committee with the entire Police &ah
Order and Force Procedures Manual (not availabtbeo
public);

- to provide records and statistics of persons whee ha
been strip searched in previous yeats:

4 Atici v. Turkey para 32, “where the manner in which a searctaiger out
has debasing elements which significantly aggratreenumiliation inevitably
caused by such a procedure, the protection of l&rBccomes into play: for
example, where a search has been conducted in dfofdur guards who
derided and verbally abused the prisoner.”

%5 Atici v. Turkeypara 31. See al8ainwright v. United Kingdonpara 47-
48, where the Court ruled that strip searches misstbe conducted in a way
proportional to the legitimate aim.

% Note that the Government was unable to providdorimation on the
number of cases of, and the reasons for, condustiifgsearches of detainees
involving the removal of clothing worn next to tekin in 2006 or the prior
three years [what about 2007 and 2008]Jupon theestquf the LegCo despite



- to explain why a strip search was necessary inethes
cases;

- to provide details as to the disciplinary measufemyy,
taken against police officers who perform arbitrary
inappropriate strip searches;

- to provide a timetable for the revision of the valet
rules; and

- to explain why specific provisions governing the
performance of strip searches are not incorporaitd

relevant guidelinés”:

Recommendations

152. The Monitor recommends the Committee to:
- urge the Government to provide for specific prans

to protect persons being strip searched;

it is made a requirement under Chapter 44-05 oPthiece General Orders
that “[t]his type of search shall be conducted amppn the direction of an
officer of or above the rank of Sergeant who shatbrd the incident in the
CIS or his police notebook”. See Letter to the éPann Security on
Searchingsupra,2.

*7n 1992, the Law Reform Commission conducted adRepn Arrest to
study the then police rules with respect to steprch, arrest, and detain and
to recommend improvements which could be made taoimmie the
possibility of the abuse of police power. It waatad in the Report that
“[tthe PACE provisions lay down clear guidelinestaghe circumstances in
which strip searches or intimate searches may keiedaout” and
recommended that Hong Kong should follow this glinde
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- urge the Government to make the Police General rOrde

and Force Procedures Manual available for public

inspection;
- follow up the Government’s progress on the revisadn

police guidance on strip-searches.

6.3.) Compulsory rectal search with finger for #mission of

prisoners

153. Rule 9 of the Hong Kong Prison Rules provithes:

(1) Every prisoner shall be searched on admission

and at such times subsequently as the

Superintendent or other officer in charge may

direct, and all articles for the possession of

which no authority has been given shall be taken
from him.

(1A) The Medical Officer, or a Chief Officer,
Principal Officer, Officer or Nurse, authorized
by the Medical Officer, may, for the purpose of
paragraph (1), search the rectum, nostrils, ears

and any other external orifice of a prisofiér.

28 prison Rules - Rule 9 (Cap. 234A) writes:

(3) General Treatment

(a) Admission and Discharge

(1) Every prisoner shall be searched on admissiod at such times
subsequently as the Superintendent or other ofiiceharge may direct, and



154. Although the provision provides for the powediscretion

for a rectal search, the Correctional and Sentence

Department in Hong Kong retains the policy of cartthg

compulsory rectal searches with a finger during the

admission of all prisoners into priséii. Being compulsory,

it implies that:

- the prisoner subject to search could not raisdusaéof
being rectally searched with finger on reasonable
grounds such as fear or privacy, in particular, the
prisoner could not raise objections on religious or
cultural ground$® It seems that at present the only

case where there is an exception to the compulsory

all articles for the possession of which no autigdias been given shall be
taken from him.

(1A) The Medical Officer, or a Chief Officer, Pripal Officer, Officer or
Nurse, authorized by the Medical Officer, may, tfoe purpose of paragraph
(1), search the rectum, nostrils, ears and anyrcgikeernal orifice of a
prisoner.

(2) The searching of a prisoner shall be conduetéth due regard to
decency and self-respect, and in as seemly a masrisrconsistent with the
necessity of discovering any concealed articles.

(3) No prisoner shall be stripped and searchedh@n dight of another
prisoner unless a senior officer considers it neamgsin the interests of the
security of a prison or the safety of any person.

»9 gee information available at__http://Awww.info.gdkdia/gener
al/200512/21/P200512210147_print.htm

#0Basic Principles for the Treatment of PrisonerasiB Principles for the
Treatment of Prisoners, G.A. res. 45/111, annexX)4&h GAOR Supp. (No.
49A) at 200, U.N. Doc. A/45/49 (1990), Art.3, “K.i. desirable to respect
the religious beliefs and cultural precepts of tlheup to which prisoners
belong, whenever local conditions so require.” igimwords appeared in
the Standard Minimum Rules for the Treatment o$dtrers.
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rectal search is where “individual prisoners asgdosed
or assessed by doctors or clinical psychologistbeo
physically or psychologically unfit to undergo raict
searches, CSD will make appropriate arrangemergs (e
isolating the prisoners concerned for observatimaged
on professional advice and individual circumstariég's
- the officer on duty does not have discretion tostder in
individual cases whether there is a necessity focsal
search, for example where:
o the person raised reasonable grounds for objeotion
o where the offence for which the prisoner is
convicted is wholly irrelevant to drugs or

weapons??

! Refusal to undergo searching without any reasenapbunds may

constitute an offence against penal discipline thedoffender may be subject
to disciplinary action.

62 Contrast the Chapter 49-04 of the Police Generdef3 concerning the
searching of detained persons which writes:

“A DO (duty officer), or an officer detailed by hjmwill search a detained
person prior to his being secured in a Temporangidg Area (THA) or
cell block, the extent of which shall be determirted the prevailing
circumstances, to satisfy himself that the detapmdon does not have:-

(& ...weapon...;

(b)... possession of evidence which is materialh® affence with
which he is charged; or

(c)... in his possession any article with which lwild commit a
further crime e.g. malicious damage to property,consumption or
distribution of dangerous drugs.

2. A search involving any removal of clothing warext to the skin,
the removal of which may cause embarrassment, bleatlonducted in
accordance with PGO 44-05.



- the officer on duty does not have a discretionaiasader,
in individual cases, other means to replace a lIrecta
search with finger, these means for example indude

0 the using of a visualavity search;

0 the using of mild laxatives;
o the isolation of prisoner for observation over a

reasonable period of tinfé®

155. In 2005, the Government promised to studyratieans of
inspecting prisoners on their admission; howeveo, n
progress has been madé.The Monitor recalls the rectal
search with finger as an outdated legacy, the merpaf
which is to demonstrate the exercising of authaig thus
inherently humiliating and debasing in nature.miist be
recognized that “such invasive search procedures aar

serious assault on a person's privacy and digaity, also

4. Under no circumstances will an officer search aidet! person of
the opposite gender.

8. A “body cavity” or “intimate” search may onbe performed under
s.52(1A) of the Dangerous Drugs Ordinance, Cap”134.
3 puring the period of isolation, if the offenderaigirug addict, then he/she
would have consumed the drugs if hidden inside tém/ During the
observation moreover, the offender would have #the toilet and therefore
drugs could not have been hidden inside his/hey.bod
%4 See  Government's response to LegCo, available at
http://www.info.gov.hk/gia/general/200512/21/P202810147_print.htm.

carry some risk of physical and psychological ipjui®

According to the Statement on Body Searches obRes,

“to the extent feasible without compromising pulsiecurity,

- alternate methods [should] be used for routicreening
of prisoners, and body cavity searches be restotedly
as a last resort;

- ifa body cavity search must be conducted, éisponsible
public official [should] ensure that the searckasducted
by personnel with sufficient medical knowledge akdls
to perform the search safely;

- the same responsible authority [should] ensbe¢ tue
regard for the individual's privacy and dignity be

guaranteed®®

Recommendations

156. The Monitor recommends the Committee to:
- urge the Government to abolish routine manual recta

search, using instead, a visual cavity search.

6.4.) Concerning mistreatment of Korean farmerthe- WTO

incident

2% World Medical Association, Statement on Body Skescof Prisoners
(1993), available at http://www1.umn.edu/humanrts/instree/bodysearche
s.html

% |bid.




157. The Sixth Ministerial Conference of the WT@saheld in
Hong Kong on 13 to 18" December 2005. Thousands of
people took part in the rallies as well as asserabli
organized at that period of time. On™December, 2005, at
around 4:00pm, not more than 10 protestors attacked
police barricade . Pepper spray and water cannere w

employed by the police. At around 5:30 p.m. apjmaxely

100 demonstrators, most of them Korean peasangsnbte

charge police lines at another junction. Amongrthabout

50 aggressive protestors confronted the policeeva 6f

them attempted to grab fire extinguishers that wesed

against them from the police. The situation saondd into
chaos. Protestors who were singing and dancindewhi
waiting to proceed with the march were chased azatdm
by the police with batons. At around 7:30 p.m.owtb30
protestors pushed back the iron fences imposetépdlice.

A moment later, at another front, about 30 protssto

attacked the police with long bamboo poles, som#&ein

managed to break into the barricade. The poliagest to

shoot beanbag rounds and deployed teargas. Aharb0
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p.m. about 1200 protestors (both male and femalejew

being surrounded by the Poli¢d.

158. After being encircled, the crowds were natwvaéld to leave
the scene. They were detained on the spot uméisisr took
place between around 3:30 a.m. and 1 p.m. §iDk&ember,
2005.
buses to 17 police stations and the Kwun Tong Meges’
Court. At around 1:00 a.m. the next day, the Rottarted

releasing approximately 190

The protestors were transported in poliaesvand

including a Korean 11-year-old child who was alscested
along with the crowd, “there being no indicatioratthany

females had engaged in violené&”At around late evening,

on the 18 December, 2005, the police released the remaining

detainees (around 990 people) except 14 detainbesmere
kept for further investigation. According to th@w@rnment
statistics, “1153 demonstrators had been arrestedthfe
alleged offence of ‘taking part in an unlawful as&dy.” A

holding charge of ‘taking part in an unlawful as&dyhwas

%7 See Hong Kong People’s Alliance on WTO and Asiammidn Rights
Commission, ‘Human Rights Violations during the iBiob, Arrests, and
Detentions during the WTO Protests in Hong Konggébeber 2005, LC
Paper No. CB(2)1521/05-06(01) (‘Human Rights Violas during the WTO
Protest’).

288 | egislative Council Secretariat, ‘Panel on Segurilinutes of meeting
held on Tuesday, 4 July 2006, at 2:30 pm in ConfeeRoom A of the
Legislative Council Building’, LC Paper No.CB(2)188-07, para 19. (‘July
2006 Minutes’).

female arrested persons



brought against 14 identified arrested persons 6f 1
December, 2005%%°

159. The Monitor had observers at the demonstrstiand
considers that in the circumstances of a numbesiaént
attacks on police barricades the police use ofefoirc
response was justifiable. However the Monitor gjign
objects to the serious human rights violation:dijing the
overnight detention of the 1153 detainees and (2nd the

arrest and subsequent detentions at police stations

6.4.1.) During the overnight detention of the 31detainees
(10 p.m. 17 December, 2005 to 3:30 a.m."Becember, 2005)

160. As described above, protestors were detainethight in
the open road for at least 5.5 hours. Accordingetords,
the temperature that day dropped to 13 degreesuSetsd
most of the detainees had inadequate clothing. evew
neither clothing nor blankets were offered to them.
Moreover, they were denied food and water, as wasll
access to toilet facilities. It is recorded thdtemn some

protestors requested the use of toilet, they wenegatold to

*1bid., para 9.

urinate on the street® This is a breach of Art.10(1) of the
ICCPR (persons deprived of liberty shall be treatath

humanity) and amounts also to inhuman or degrading

treatment. Alongside with those detained was ayekk-old
boy, despite repeated efforts by NGO workers lottpyfor
his releasé’* He was subsequently arrested along with the
protestors. His rights as a child were seriougiiated.

6.4.2.) The arrest and the subsequent detenti®® @m. 18
December, 2005 to 1:00 a.m. "l9December (for female
demonstrators and a child) and until late evedi#yDecember

for others except the 14 who were eventually chijrge

161. Because of the large number of the detaingested, the
detainees were then brought to different areas asious
police stations in Hong Kong. Even though the gmli

decided to arrest this number of people, it apptaatthey

were unprepared, having expected the number obtede
people to be 200 to 300y There were not enough
temporary holding areas for the detainees. It masd that

“8 coaches with female demonstrators on board ieneed

29*Human Rights Violations during the WTO Protegidra 62.

“bid., para 59-60.

22 paper provided by Hon Martin Lee Chu-ming on "Ctaimgs against the
Police's handling of the WTQO", LC Paper No.CB(2)26&-06(01).
(‘Complaints against the Police’s handling of th& @)



to cruise for some hours without stopping becausthe
lack of detention spaces.”® Some were left in open parking
areas for three to four hours. Others were dedaime
overcrowded detention cells. According to the rdsmf a
NGO, a group of approximately 30 people were dethim

a cell with an area of 12 to 15 square meters, @rigd 5
blankets were distributed? No food was provided. Their
rights to contact their family and lawyer were dehi
According to an account given by one of the female
detainees, they were made to go to the toilet hafett
assisted (stripped) by female officéfs.Some alleged being
beaten while detained® It was also reported that some
police officers asked female detainees to lift thea and
pull down their underpants for inspectigh. They were thus
made to strip in the presence of male detaif@ellon. Mr.
Lee Chu-Ming who subsequent to the charges laithspa
the 14 arrested, became their legal representatted that

the Defendants were held in cells where the bagiiehe

13 July 2006 Minutes’, para 18.

#"1n Ramoén B. Martinez Portorreal v. Dominican Reput@iommunication
No. 188/1984, U.N. Doc. CCPR/C/OP/2 at 214 (199®. Human Rights
Committee is of the view that keeping a person @elameasuring 20 by 5
meters, where approximately 125 accused persorisearg held, and where,
owing to a lack of space, some detainees havé ¢m Excrement constitute a
violation of Art.7 of the ICCPR.

’>‘Human Rights Violations during the WTO Protegigra 84.

2% |bid., para 85-86.

' bid., para 83.

8 |bid.
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situation was unacceptable and that no towels dakéts
were provided to the Defendants Needless to say, the
faced with inhuman

arrestees were and degrading

treatment®°

162. Moreover, it was very doubtful whether theests were
lawful in the first place. The Police claimed thfay arrested
1153 persons for the alleged offence of “takingt paran
unlawful assembly®®! However, as a legislator queried, it
was doubtful whether it was reasonable to suspach aend
every one of the 1153 persons to have taken pawmnin
unlawful assembly?®* It was clear that only a small

proportion of the protestors took part in the riotThe

Government claimed that there it was necessaryctdett

evidence and verify the role played by each indigidbefore

"% See ‘Complaints against the Police’s handlinghefWTO".

0 «Treatment has been held to be ‘inhuman’ becatuseas premeditated,
was applied for hours at a stretch and causedresditteal bodily injury or
intense physical and mental suffering.” S¥eser v. Australigsupra.

815,18 Public Order Ordinance (Cap. 245) write$ éhperson commits the
offence of “taking part in an unlawful assembly”:

(1) When 3 or more persons, assembled togethaduct themselves in a
disorderly, intimidating, insulting or provocativeanner intended or likely to
cause any person reasonably to fear that the pessoassembled will commit
a breach of the peace, or will by such conduct gkevother persons to
commit a breach of the peace, they are an unlaagsémbly.

(2) It is immaterial that the original assembly Wasful if being assembled,
they conduct themselves in such a manner as afdresa

8July 2006 Minutes’, para 17.



charges could be instituted agair$f”However, it should 163. The WTO episode reflects the lack of humarhtsig
have been clear that it was beyond its capabdityetrify the awareness among the Police Force concerning semmetst
identities of all these people within a reasonai®eiod?® and detention. .

This was later reflected in the fact that only Bbple were

prosecuted (meaning that the Police were only dble List of questions

identify 14 people among the one hundred or so wlo&

part in the riot at the frontline). It was alseat that the 164. The Monitor recommends the Committee to ask th
position of the Government was self-contradictoriiew Government:

they released all women protestors for the reasanthere - to explain their decision on the arrest of 1158spes;
were “no indications that they were involved tha¢yt had and

participated in an unlawful assembly or attackeszl Police - to explain measures taken, if any, to protect tinestees
officers”?® which indicates either they were acting in a rights in the course of their detention.

discriminatory manner in considering who to releas¢hat

they failed to realize only males took part in thet, Recommendations

something that should have been apparent. Iniaddhad

the Police genuinely thought of laying charges iagjaihe 11 165. The Monitor recommends the Committee to:

year old minor? It is clear that the mass arress w - urge the Government to put into place safeguardshi®
disproportionate to any legitimate objective andusawful protection of detainees;

and arbitrary® - urge the Government to invite international obsenita

similar event were to take place in Hong Kong ie th

future.

6.5) Implementation of recommendations in the RepbArrest

8 bid., para 19.
%4 bid., para 17.
2 bid., para 19.
*°Art.9, ICCPR.
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166. In 1992 the Law Reform Commission of Hong Kong Over the years, the Government has not providedeeasons

published the Report on Arrest. Having considetiesl for the delay.
provisions of the English Police and Criminal Evide Act
1984 (‘PACE’) and the Codes of Practice promulgateder

PACE, it recommended consideration “whether the €5od

168. In paragraphs 76 and 77 of the Government Refie
Government wrote:

and the provisions of the Act should be broughd fiorce in “‘commentators have called on us to implement
1287 recommendations made... in the Report of Arrest...
The position is that, in 1998-99, the Police, the

Immigration Department, the Customs and Excise
Department and the Independent Commission against
Corruption instituted a system whereby designated
Custody Officers and Review Officers ensure the
proper treatment of persons in detention and kkep t

need for their further detention under continuous
review.”

Hong Kong, and if so, with what, if any modificat®
with a view to strike a proper balance between engu
sufficient police powers to bring offenders to jostand at
the same time affording adequate safeguards tartiested

person.

167. In 1993, the Govemment set up an inter-deyeartal However, it is unclear what the above-mentionedesyss;

Working Group to consider the recommendations i@ th
report. In 1996, the Working Group confirmed thejonigy

of the recommendations and made proposals to ingriem
the report. However, the implementation of the

recommendations in the report is long delayed. rQhe

the contents of the relevant administrative procesiiare
unknown. Other issues pertaining the Report onegtrr
concerning powers to stop and search, powers af,ent
search and seizure, and the power of arrest als@ine

unaddressed.

years, only a few recommendations have been addpted

way of legislation. Few improvements have been emiad List of questions

key areas such as the powers to stop and seamnsieypof

entry, search and seizure, powers of arrest anentien. 169. The Monitor recommends the Committee to ask th

Government:

8" The Law Reform Commission of Hong KorRegport on Arrestpara 1.9
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- to provide the details on the “system” that is eatly in
place;

- to provide the details on the administrative rudéshe
system;

- to explain how the administrative rules reflect
suggestions in the Report on Arrest; and

- to provide other details on the implementation lod t

recommendations in the Report on Arrest;

Recommendations

170. The Monitor recommends the Committee to:
- urge the Government to implement the
recommendations in the Report on Arrest;
- urge the Government to make public the administeati

rules concerning the detention of arrested persons.

6.6) Conditions of detention in Juvenile Homes

6.6.1) Bullying in Juvenile Homes

171. In recent years a number of bullying casebenJuvenile

Homes were reported:

- in September 2006, a resident aged 14 was hit iakdk
by his mathematics teacher in Shatin Boys’ Home;

- in December 2006, one resident aged 16 was baat®n i
Pui Shan Boys’ Home. However, the bully was not
punished.

- in January 2007, two residents aged 17 in Pui QlyisB

Home beaten, intimidated and sexually harassed four

other residents. However, those who committed mdly
were not punished.

172. The Social Welfare Department claimed thagehastances

of bullying were exceptional, and that bullies guenished
according the established mechanism. Howevehoulsl be
noted that bullying can be easy to hide. Not allyiing will

leave a physical mark, and it can take the formnoi-

physical harassment and intimidation.

173. The Monitor considers that more intensive #tigation

should be conducted to prevent bullying. Bulliebgther the
residents or staff in the Juvenile Homes, shoulduigect to
appropriate penalties in all cases so as to delbsig from
happening.

6.6.2) Segregation of juvenile in custody



174. The Tuen Mun Children and Juvenile Home previd
temporary custody and residential training to cleidand
juvenile offenders according to the following oralirte:

- Immigration Ordinance (Cap 115);

- Protection of Children and Juveniles Ordinance (Cap

213);
- Reformatory Schools Ordinance (Cap 225);
- Juvenile Offenders Ordinance (Cap 226);
- Probation of Offenders Ordinance (Cap 298).

175. Under Rule 12 of the Reformatory School Ruleder the
Reformatory Schools Ordinance (Cap 225), segragatiay
be imposed for a period not exceeding 7 days dualhgr
any of the following times: (I) the time betweerninag at
night and rising the following morning; (II) thente
allowed for recreation; (lll) the time allowed foneals.
Under Rule 12(3) of the same Rule, only the supemstent

is responsible for imposing segregation or other

punishments.

176. However, Rule 8(1) of the Remand Home Rulekeuthe
Juvenile Offenders Ordinance (Cap 226) states, rutite
heading of “Segregation” that “A juvenile who, imet

operation of the superintendent, is likely to eissca bad

7C

influence, shall so far as practicable, be separaten other
juveniles.” This is highly unsatisfactory for theseno legal

limit on the duration of segregation.

177. In the research conducted in 2001 by the Monit was

found that the Departmental Instructions providat tfthe
maximum period of segregation on any one occadionld
not be more than 7 days, but exceptions are eradsas the
Instructions ask Superintendents to ‘notify’ (nateék
approval from’) headquarters if any exception tis tile is
considered necessary. The same Instructions diatettie
duration of segregation should normally be not ntbem one

or two days.” This should be considered as an o¢edda
instruction since it provided an administrative ibafor
segregation inconsistent with the Reformatory Sthoo

Ordinance.

178. Rule 67 of the UN Rules for the ProtectionJafreniles

Deprived of their Liberty expressly prohibits theeu of
solitary confinement, and also prohibits cruel,unfan and
degrading treatment. Some segregation may falltsbbr
constituting solitary confinement as juveniles aséll
permitted to associate during classes and workviaes.
However, any segregation beyond a short period t#wa

hours is in our view cruel, inhuman, and degradery] so



does not comply with Rule 67 and of Article 16 bkt 7.) Article 12: prompt and impartial investigati@f torture

Convention against Torture. (para 104 of the Government Report)

List of Questions 7.1) The lack of independence of the ComplaintresjaPolice

Office _and the lack of competence of the Independ&slice

179. The Monitor recommends the Committee to ask th Complaint Commission

Government:
- to produce statistics and details on the bullyiages in 7.1.1.) The background
various Juvenile Homes;

- to clarify the established punishment mechanism; 181. The lack of an independent police complaimeegdure is
- to explain the follow-up actions towards the boysow not a new issue (as shown below, the issue has been
bully the others; addressed by the HRC and your Committee for oveptst
- to explain the measures taken to prevent bullymthe 13 years). All complaints against the police inngdong,
Juvenile Homes; and irrespective of origin, are referred to the Compisiagainst

- to produce statistics and details on the implentema Police Office (‘CAPQO’), which is a police departnten

of segregation. composed of officers entrusted with the resporigibibf
investigation. CAPO alone investigates the conmpjapr
Recommendations oversees the handling of complaints by other felédficers.

The category of complaints reportable to the CARP® a

180. The Monitor recommends the Committee to:

urge the Government to take affirmative measures to
prevent bullying, e.g. conduct intensive investigaion
bullying cases and effectively punish bullies;

revise its rules on segregation.
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restricted to those that “relates to the condu@ ofember of
the police force while on duty or in the execution
purported execution of his duties; relates to thedact of a

member of the police force who identified himsedfsaich a



member while off duty; or relates to any practice o
procedure adopted by the police foré&.”

182. The CAPO is also obliged to submit a complete
investigation report to the Independent Police Clamfs
Council (IPCC") for endorsement® The investigation
report would classify the complaints received byRCAInto
different categorie$? Disciplinary action will only proceed
where a complaint is found to be substantiated toed

officer at issue is at fauft:

183. The terms of reference of the IPCC are:
(a) to monitor and, where it considers appropriateetoew
the handling by the Police of complaints by theljgyb

2 Clause 10 of the Independent Police Complaintsn@bwill (‘IPCC
Bill").

% The IPCC is a non-statutory civilian review bodynposed of 18
members appointed by the Chief Executive, most laérw are Justices of
Peace and/or Legislative Councilors.

Y These categories are “substantiated, substantiited than reported, not
fully substantiated, unsubstantiated, false, ndt,faithdrawn, not pursuable,
curtailed, informally resolved and sub-judice.”

#1 See Report of the IPCC 2006, para 5.12., “[c]ratidfisciplinary
proceedings or internal action were taken agaifigt police officers on
'Substantiated', 'Substantiated Other Than Repprtadd 'Not Fully
Substantiated' cases in 2006, subsequent to tleesemdent of the results of
investigations by the IPCC. The report is avdiab at
http://www.ipcc.gov.hk/en/publication_01.htm.

(b) to keep under review statistics of the types ofdcah by
police officers which lead to complaints by membefs
the public;

(c) to identify any faults in Police procedures whielad or
might lead to complaints; and

(d) where and when it considers appropriate, to make
recommendations to the Commissioner of Police (JCP’

or, if necessary, to the Chief Executive.

184. However, IPCC'’s powers are limited. It isyoempowered
to review the classification of investigations amdhere
appropriate, advise the CAPO to re-consider complai
classifications. And even with this already narnmandate,
the IPCC’s monitoring and reviewing role is cripplm the
following ways:

- the IPCC is not empowered to conduct investigatmms
its own;

- without the power to conduct investigations, th&€a@
can only rely on reports prepared by CAPO;

- since the IPCC relies on the CAPO report, the IRIGES
not have knowledge of complaints classified by CA&0O
non-reportablé®

22 This is indeed a major defect in the system,tftaaves largely a discretion
on the part of the CAPO to consider whether comgdaare reportable while
the decision is not subject to any scrutiny.



- even when the IPCC disagrees with the way a comiplai
is investigated or the conclusion of a CAPO
investigation, the IPCC can only recommend further
investigation or reclassification;
- if agreement cannot be reached between the IPCC and
CAPO as to the classification of a complaint, CABO
not obliged to conced&?
- although the IPCC could then appeal to the CP er th
neither the CAPO nor the CP is
IPCC’s
recommendations, and the Chief Executive is noeund
IPCC’s

Chief Executive,

obliged to act upon suggestions and

a legal obligation to even consider
recommendations;

The result is that the system is far from effective

combating police misconduct; (1) it is a reactiystem and

not a preventive one and (2) it is a reactive syste

depending upon the Police “turning themselvesih.”

185. At times, the IPCC engage in witness interingvand the
deployment of lay observers in monitoring CAPO

investigations. The IPCC Interviewing Witnessefene

23 Any reasonable man would question whether in ssithations,
suggestions for re-classifications have been comisenl to avoid
embarrassment. This would be discussed later.

“Human Rights Committee in its 1999 Concluding Obatizns comments
that the investigations of police misconduct arthimhands of the police.

was introduced in 1994. Under the Scheme, “IPCOnhfers
may interview witnesses to clarify doubtful points the
course of examining CAPO’s investigation reports>
However, it seems that the Scheme is far from @ffec
reflected in the fact that no witness interviewisgssions
were conducted in the years 2004, 2005 and 2606.

186. Another procedure introduced in 1996 was tRE€Q
Observers Scheme. As explained by the adminstratthe
role of IPCC observers is to assist the IPCC teepfesthe
manner in which the Police handle or investigatm@aints.
Observers may attend any interviews conducted ®&yPtiiice
or observe the collection of evidence undertakenthy
Police. They report to the IPCC on whether thegster
that the interviews or collection of evidence haween
conducted or undertaken fairly and impartially, atice
particulars of any irregularities detected in respef the
interviews or collection of evidence.” Although tseheme

was intended to enable IPCC members to make scttdul

2% Report of the IPCC 2006, para 1.9

*®bid., see, under Chapter 1, headlined “Majorvitigs of the Year.” In
2003, “three witnesses involved in a complaint casee invited to attend an
interview under the Scheme during the year but #ileyeclined the invitation.
Therefore, no witness was interviewed by the IPC@en the Scheme in
2003.” Therefore only 1 witness interviewing sesswas initiated by the
IPCC during the 4 years. See Report of the IPCI320



surprise visits to observe investigations condubte@€APO, The above suggestions are mere suggestions; thejtian

a member of the IPCC revealed to us that they wafg is entirely up to the Police to consider, althowdhof the
able to make scheduled visits during the past yitharefore above suggestions have been accepted in 2006. \gowee
rendering it ineffective in monitoring police abaser relatively minor nature of most of the suggestignees rise
irregularities during the process. to a suspicion that other *“suggestions” have been

“‘compromised” to avoid embarrassment whenever tlsera

187. On occasions the IPCC has suggested wayspobuimg possibility that they would not be adopted. Thss an
police procedures. In 2006, such suggestions iedud inevitable problem if the IPCC is not endowed vdtlfficient
- publishing lessons drawn from the mishandling of powers to have its views enforced.

civilian personal data in the CAPO monthly report;

- suggesting the Police Force to look for ways inchiltb 188. By way of example to illustrate the seconchpabove, the
avoid miscommunications between the police officer IPCC suggested in 2005 that “CAPO to explore the
and the supervisor of the General Registry; feasibility of recording statements in simplifiedhi@ese

- asking the Police to consider issuing guidelines characters or using video-recorded interview, ag@piate,
concerning “how to receive complaints from members when the interviewee was unable to read traditi@tahese
of the public”; characters.” The Police replied that they had reec the

- asking the Police to explore possibilities in impng procedures to be followed when Mainlanders andidare
existing procedures in handling ID card lost andnid nationals are interviewed under cautioff® From the
cases; passage above, it seems that the Police did notninthe

- suggesting the Police look into the possibility of IPCC what sorts of procedures were presently adogeler
standardizing the procedure of issuing noticeshi® t its “revised procedures” and whether the lattedggestion
registered owners of impounded vehid&s. of using video-recorded interview is feasible oremv

considered. It appears that the IPCC has not ¢uetise

#7See Report of the IPCC 2006, para5.15. % Report of the IPCC 2005, para 4.15,
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issue further. Regrettably, the issue of inadexjuaid
under-qualified translators is still a serious e&ssao Hong

Kong. .

7.1.2.) The functioning of the CAPO - statisticenr
the IPCC

189. The results of investigations endorsed byRIGLC in 2004,
2005, and 2006 are as follows:

2004 (%) 2005 (%) 2006(%)
Total no. of allegations
5837 (100.0) 4695 (100.0) 3518 (100.0)
Substantiated/ Substantiated Other than Reported

253 (4.3) 145 (3.1) 100 (2.8)
Unsubstantiated

1070 (18.3) 854 (18.2) 610 (17.3)
Withdrawn/ Not Pursuable

2570 (44.0) 2246 (47.8) 1719 (48.9)

190. As can be seen, only a small proportion ofcthmplaints

are deemed to be substantiated.

191. It is important also to note that the figuhase not taken
into account cases which have not reached CAPOe Th

Monitor is aware that in many cases, the prospectiv
complainant has been discouraged from making cantpla
The tactics employed by the CAPO include:

- trying to dissuade the potential complainant from
lodging a complaint;

- negotiating with the potential complainant by oifier
to drop or not to lay charges against him, his fami
members or friends;

- ‘explaining’ to the potential complainant of the
‘misunderstandings’ involved in the complaints
procedure and how inconvenient and complex such
complaint and investigation processes are;

- threatening the potential complainant with possible
charges or other retaliation, including the threwig
of relatives and friends of the potential complaina
of the police officer who witnessed the incidenttbe
spot with possible charges of ‘obstruction of pelic
officer in the execution of his duties’

- in order to justify their use of violence againket
potential complainant, threatening the potential
complainant with charges of ‘assaulting a police

officer or ‘resisting arrest.*°

29 See Hong Kong Human Rights Monitor, ‘Submissionsttie United
Nations Human Rights Committee regarding the SARgBument's Report to
the CAT 2000'.



A proportion of the public has also lost confidenoethe
complaints procedure; potential complainants haeenb
deterred from the possibility of backlash or thearfef
“inviting troubles.” In short, the figures do natcurately
reflect the number of cases where a complaint cairld

should have been lodged.

192. Even when a complaint has been filed, CAPCcef§

employ the following strategies to discourage tbespance

of a complaint:

- “by scheduling appointments at inconvenient srfe the
victim(s) and/or witnesses;

- by making subjects wait for long periods of ¢iraven
though they have appointments;

- by canceling an appointment, especially an idieation
parade, at the last minuté&”

The inconveniences that these “unconventional ghoes”

create are intended to complicate the complaindsquiure

and to further frustrate the complainant. The lteisuthat

these complaints will not be pursued by the comylai and

the CAPO would simply brand these complainants

uncooperative. This account for the high percentaigthe

cases categorized as “withdrawn/ not pursuable.”

%90 |bid.
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193. Only if there is an independent complaintscpdure can

the malpractices described above be reduced

194. The Monitor observes that the lack of indepewe of
CAPO has led to much disappointment; prospective
complainants are just not convinced that their damfs
would be properly pursued. Paragraphs under theesualing
7.1.3 show instances where the CAPO has openly and
blatantly ignored their duties. When the CAPO ifudet,
Hong Kong residents are basically deprived of thesans to
seek redress for police wrongdoings. As highlighte our
previous shadow report:

“[Although the] victim may also bring a private
prosecution against the police officers and/or the
Commissioner of Police, or he may elect to bring a
civil action for civil remedies. However, normallye
only channel for redress for most people is CAPO.
Without substantiation or other faults recognized b
CAPO, the HKSAR Government will not prosecute
the police complained of nor will they be discigith
While other channels such as private prosecutions o
civil litigation may be available, CAPO is the anly
channel that has the power to investigate and regjui
little financial resources on the part of the coanpnt.

A victim's right to a remedy therefore depends very
much on the work of CAPO*™

%% |bid.
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7.1.3.) Misconduct of the CAPO (causes and impboa)

7.1.3.1.) Tipping off of police officers

195. Under the present system, complaints agaestpblice
should be made to a CAPO officer who posted at alloc
thei

police station, where the officer would record

statement. According to Zi Teng's experience, CAPO
officers are usually informed that they are goiodadge a
complaint even before their staffs and the complatrhave
arrived at the station. Sometimes, tipping off veotke
other way round: where the subject of complainbesng
informed by the CAPO that they are being complained
against. This reflects that the complaints ané kept

confidential and the complaints system is not irtiplar

196. In January 2008, the organization complainegdut the
intimidation by police of sex workers to the Honade Ms.
Emily Lau, local legislator, who then wrote a lette the
CP asking for a formal reply. The CP referredriadter to
CAPO whom asked for the information of the complaisa
Zi Teng refused. CAPO then asked the staff of Zigiend
the complainant to provide for a statement at dleallpolice

station. To their surprise, the police squad wherew

77

assigned to record the complaint was not the CAPCHau

subjects of complaint themselv&8.

197. The incident reflects just how insensitive Badice is as to
the importance of confidentiality of complainantsdahow
complaints are taken lightly on the part of theié®l Most
importantly, since such cases of tipping-off arscgtlinary

actions®®®

it reflects just how administrative measures, even
if put into place, have not been properly implensenaind
observed. Unless these internal rules acquirestatis of
law, thus making “tipping off” a criminal offencet is

difficult to see how such “rules” are to be obseakrve

7.1.4.) Current developments of the IPCC

198. With regard to the present police complaiacpdures, the
Human Rights Committee has expressed concernssoeér
a system. In its 1999 Concluding Observation,aswoted
that the IPCC:

%2 A special unit (no.3) of the Tsim Sha Tsui Digtnichich is responsible
primarily for anti vice operations.

393 See First Report of the HKSAR of the People's Répwf China in the
light of the International Covenant on Civil andlifcal Rights (ICCPR)
(‘HKSAR report to the HRC 1999’) para 51, “ ‘tipmjroff’ outlawed: it has
been made a disciplinary offence to ‘tip-off’ arficér who is the subject of a
complaint”;



“has not the power to ensure proper and effective
investigation of complaints against the policEhe
Committee remains concerned that the investigations
of police misconduct are still in the hands of peli
themselves, which undermines the credibility of
these investigations'®

Similarly, in the Committee’s 2000 concluding ohsion,

the Committee recommended “continued efforts beariad

ensure that the Independent Police Complaints Cbunci

becomes a statutory body, with increased competefite

199. Some progress has been made on the initiativihe
government. In March 2002, the government issued
public consultation document with regards to a sedi
IPCC Bill. In 2006, the Legislative Council wasédfad by
the administration on its refined legislative preals to
establish the IPCC as a statutory body. Recommiemndat
have been adopted in the amendment®illin July 2007, a

304 Concluding Observations of the Human Rights Cortemion the Hong
Kong Special Administrative Region (1999), CCPRZAHd.117., para 11.
%95 Conclusions and recommendations of the CommitggEnat Torture
(2000), CAT/C/24/Concl.3.

%% See Legislative Council Secretariat, ‘Bills Contedt on Independent
Police Complaints Council Bill — Background briefepared by the
Legislative Council Secretariat’, LC Paper No. CB{@07-08(03), 9-10
(‘Background Brief'); A thorough comparison of tHeCC Bill 1996 and the
IPCC Bill 2007 could be found in the Security Bursasubmission to the
LegCo Bills Committee, “Comparison between theejmehdent Police
Complaints Council (IPCC) Bill introduced in 200hdathe IPCC Bill
introduced in 1996,” LC Paper No. CB(2)243/07-09(02

new bill was proposed by the IPCC which, accordmghe
administration, “codifies a wide range of powerswno
available to the IPCC to enable it to closely soin¢ the
process and manner in which CAPO handles compl&onts
the purpose of discharging its monitoring and revie
functions.®®’According to the Government, such powers are:

“(a) to require the Police to provide explanatiasassupport
the categorization of complaints as ‘non-reportable
complaints’, and to require the Police to re-consgigeh
categorization (Clause 15);

(b) to advice the Police of the IPCC’s recommendations
the police investigation reports, classification of
complaints, the Police’s handling or investigatioh o
complaints, any faults or deficiencies in any pelic
practices or procedures, and to advice the Poliche
IPCC'’s opinions on the police’s disciplinary actidaken
or to be taken in respect of members of the pdbcee
(Clause 18);

(c) to interview any persons who are or may be able to
provide information or other assistance to the IRGC
relation to the investigation reports or interim
investigation reports submitted by the Police (Cdal@);

(d) to require the Police to provide any information or
materials or clarify any facts or discrepancieatiay to
‘reportable complaints’ (Clause 20);

(e) to require the Police to investigate or re-investtg
‘reportable complaints’ (Clause 21);

() to require the Police to inform complainants or
representatives of complainants of the classificatf
‘reportable complaints’ and the reasons for the
classification (Clause 22);

397 Security Bureau, ‘Bills Committee on Independemid®@ Complaints
Council Bill', LC Paper No.CB(2)243/07-08(03), p&ta

78



(g) to observe the Police’s interviews and collection of
evidence for investigating ‘reportable complaints’
(Clause 23);

(h) to require the police to provide explanations ilatien
to the Police’s disciplinary actions taken to orbe
taken in respect of members of the police forca(€&
24);

(i) to require the Police to submit statistics of tyyget of
conduct of members of the police force that hadette
‘reportable complaints’, and reports on actionstakr

to be taken pursuant to the IPCC’s recommendations

(Clause 25);

() to require the Police to consult the IPCC on any
proposed new police orders or manuals, or sigmifica
amendments to existing police orders or manuals,
relating to the handling or investigation of ‘refadre
complaints’ (Clause 26); and

(k) to report to the Chief Executive as the IPCC thinks
necessary (Clause 28¥#

200. The above list is certainly an exaggeratiorth@npowers

of the IPCC. For example, in relation to (a) (Cladse

power to require re-consideration of classificasion
although it is said that the Council is given thewpr to
require the CP to re-classify a non-reportable damp the
Council is not provided with the full and unresteid access
to all information material for such purposes. WMfiegards
to (b) (Clause 18: power to advice the Police erpractices)
and (j) (Clause 26: power to require the Policednsult the

IPCC on new police orders) above, these clausesotlo n

%% |bid.
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provide the Council with the power to override CP

classifications, or to have the Council’s advicésding on

the Police®®

provides the CP with the power to refuse or halt any

interviewing sessions with witnesses if he were tloé
opinion that such interview would likely prejudictne
investigation of any crime or complaifif.

201. Moreover, substantial defects within the systeave not
Clause 10 of the Bill (on repolgaton-
reportable cases) excludes cases which are cleetiynable

been rectified.

or at least pursuable by barring all third partympdaints.
The jurisdiction of the IPCC is effectively barredsituations
where:

- persons are unaware of their rights or arecapable to

lodge complaints (mentally disabled, minors or the

elders);
- persons did not choose to lodge a complain tduthe

fear of consequences;

%9 |pCC, ‘Submission of the Independent Police CoingdaCouncil to the
Legislative Council Bills Committee on IndependdPblice Complaints
Council Bill', LC Paper No.CB(2)563/07-08’, parabj(

19 |bid., para 5(iii): “The IPCC hopes that the Bilould not hamper the
IPCC'’s access to information pertaining to any clamp would allow the
IPCC to give recommendations and opinions, and evoedjuire the CP to
respond adequately to such recommendations anéopih

Furthermore, with respect to (c), Clause 19



- persons who died or are seriously injured dugross
Police misconduct and would not be able to lodge a
complaint.

In all the cases above, there might be reliablenagises,

relatives of the victim or staff of NGOs who midtgve also

been present at the event and might otherwise I tab
lodge a complain on the victim's behalf. Even where
there are no complaints being lodged in personCinencil

might consider it in the public’s interest to taka a

monitoring role at times were allegations were mage¢he

media®'?

202. In short, although the present Bill has widerend
clarified the IPCC’s powers, any genuine amendments

giving IPCC real and effective powers has not beede.

203. Furthermore, the issue as to the conferringgstigative
powers remains unresolved. The Government notas th
there is a discrepancy among public views as to the
conferring of investigative power upon the IPCQ. whs
also said that present IPCC members prefer a morgtor

$11See Hong Kong Human Rights Monitor, ‘Submissiorttaf Hong Kong
Human Rights Monitor on Independent Police Compda®ouncil Bill' LC
Paper No. CB(2)499/07-08(02), para 38-46. (‘The Nwis submission on
IPCC’)

32 pid.
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and reviewing role over an investigative rof&. However,
the extent of an “investigative role” has not bgenperly
There is aiBogmt
difference between the competence to conduct pyimar

defined in consultation documents.

investigations (which might have the effect of the
overlapping of roles or the replacing of CAPO witle iPCC)
and the power to conduct secondary investigationsee
investigations. The former would shed resourcdigapons
and might be unfeasible given the existing striectof the
IPCC and its limited manpower (and therefore nofepred

by the public). Communications between the stdfthe
Monitor and members of the IPCC also reveal thatithee
of investigative powers is not pressed becausarmnémmbers
do not want the IPCC to retain its status quo giveat
improvements to the system have been unduly deléyed

years.

204. Nonetheless, the core issues relating tontipautiality and
competence of the police complaints procedure nesntiat
the:

“IPCC was not empowered to conduct primary or
secondary investigation on complaints even if IPCC
was not satisfied with the results of the invedigra

of CAPO;

%13 See Background Brief, para 59.



- IPCC was not empowered to investigate a complaint
from a third party;

- IPCC was not empowered to determine whether the
complaints were substantiated;

- power to determine the penalty for a valid comglain
vested with the CP. IPCC did not even have the
power to recommend penalty for a substantiated
complaint.®**

205. Opposing changes to endow IPCC with investigat
power, the Government argues (repeatedly) that:

- “the IPCC does not have investigative powers sinmiitar
those available to the Police (e.g. the search sminure
powers) or the necessary expertise and knowledge fo
investigating complaints which often involve allegas of
breaches of Police discipline or procedures or ohioal
law. This would adversely affect the quality o&thPCC'’s
investigations'™

¥4 See Background Brief, para 64.

15 |bid. See also IPCC Question and Answer Brief, phinciple, public
confidence in the police complaint system will lmh&nced if investigation
is conducted by an independent body. There willldss allegation of
partiality. However, consideration should be gitenthe proposal's cost-
effectiveness. The existing police complaints eyst allows the
investigating officers to obtain evidence form tmnplainees readily as the
latter are obliged to co-operate under Police (iPise) Regulations. If the
complaints were to be investigated by an independeryanization, greater
resources will be required and it may take longerthe investigators to
obtain evidence. Moreover, it may be difficult farlayman to investigate
into police conduct.... This is reasonable becaussopeel of the same
profession should have a better understandingeoiitrk of the complainee
and should therefore be in a better position terde@he whether the action
of the complainee is justified in the circumstancta case.”
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- the IPCC would need to have its own investigati@ntgein
addition to the investigation complement in CAP®his
would result in an overlapping of resource requaatmand
duplication of efforts. The cost effectiveness tbe
suggestion is in douB5t® and

- by empowering the IPCC to investigate complaintgést
with the CAPO would confuse the IPCC’s role as an
oversight body.
different sets of findings and results in respeétao
complaint, and hence cause confusion. In contaster
the established practice, the IPCC and CAPO will deek
reach a consensus on the classification of a raiplert
complaint through discussion3.-”

- the CAPO, although a department within the Policec&o
it operates independently of all operational angpsut

formations of the polic&?

18 pid.

¥ See also ‘IPCC Question and Answer Brief’, “if I@Gvould be given
investigative power, it might distort the delineatiin the roles of CAPO and
the IPCC to investigate and review complaints retysly.”

¥8 Note paragraph 107 of the Government Report, “CAR@s an
independent unit of the Police separate from otbemations, and it would
abide by the principles of fairness and impartyalin handling and
investigating complaint cases.”; See also BackgddBrief, para 65.
“Complaints against the Police are handled by tmeptaints Against Police
Office (CAPQO). The CAPO is under a separate clodioommand from the
other frontline and operational unites with the deor This has
organizationally ensured that investigations imanplaints are conducted in
an independent and impartial manner.” SecretarySfegurity, ‘Letter to the

The arrangement might create two



206. The Monitor is of the view that the Governmisntaking
the issue too far. As argued earlier, “[t]he ‘ladkexpertise
argument’ is proved to be unfounded by the sucakssf
establishment of the Independent Commission against
Corruption (‘'ICAC’) and its effective investigatiaf police
and other corruption cases. In contrast, the [therti-
Corruption Office of the [Plolice was known to haup
police corruption and was widely criticized as thmst
corrupt office in the police force’®® An analogy could
properly be extended to the present situation. CABO is
too convenient a place for the Police and the Gowent to

dismiss complaints.

207. Moreover, whether or not the IPCC would “have
investigative powers similar to those availabléhi Police”
is up to the Governmef® The Monitor notes that in the
United Kingdom, the Independent Police Complaints
Commission, endowed with investigative powers, have
replaced the former Police Complaints Authority mgkand
and Wales (without investigative powers) in 2004.
Similarly the Police Ombudsman for Northern Ireldmaks

LegCo panel on security dated™4December 2007, LC Paper
No.CB(2)508.07-08(02).

%19 See The Monitor’s submission on the IPG@pra

30 |pid.
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replaced the Independent Police Complaints Comnmssio

1998; the former has investigative powers, thefatid not.

208. As to the second point, for example, by endgwiPCC
with the ability to conduct parallel independentastigation
where serious misconduct is spotted would not maised a
guestion as to cost effectiveness and the overgppif
resources. Moreover, the argument of an overlappife or
confusion in roles is not an issue if their respectnandate
is clearly articulated. To keep IPCC’s power ofdstigation
within a reasonable scope - where there is reliabldence
of serious misconduct and where there is reliabigdemce of
CAPO negligence — the IPCC'’s role of oversight bodwia
not have altered. By making the findings of the @PC
binding upon CAPO, the argument that confusion wdug

caused is inconceivabié:

%21 The latter is reflected in the HRC’s 2006 conahgdobservation where it
reiterated that “[tlhhe Committee remains concertieat investigations of
police misconduct are still carried out by the pelthemselves through the
Complaints Against Police Office (CAPO), and tha¢ independent Police
Complaints Council (IPCC) does not have the poweersure propeand
effectiveinvestigation of complaints or for the effectivaplementatiorof its
recommendations ... The HKSAR should ensure thatiriiestigation of
complaints against the police is carried out byimfependentbody, the
decisions of which are binding on relevant autiesit See HRC's

Concluding Observation on Hong Kong 2086pra.



209. Lastly, it appears that the Government is lenab
appreciate the meaning of an “independent mechahism
Not only does the notion include a system that @@msure
substantive impartiality, the mechanism itself maggso
appear to be fair and independent. In this respeet
Human Rights Committee writes in 1995 that:

“in light of the high proportion of complaints agat
police officers which are found by the investiggtin
police to be unsubstantiated, the Committee
expresses concern about the credibility of the
investigation process and takes the view that
investigation into complaints of abuse of authobyy
members of the Police Force must be, and must
appear to be, fair and independent and must theerefo
be entrusted to an independent mecharigm

210. One could conclude that the Government stsesse
administrative convenience over accountability.e Teason
for having an independent police complaints medmani
however, is to allow for civilian oversight. Whiieis true
that the effectiveness of police operations shaut be

undermined®®it is equally important for the Police Force

%2 5ee Concluding Observations of the Human Rights ittee, Hong

Kong, U.N. Doc. A/50/40, paras. 408-435 (1995).tehiKingdom of Great
Britain and Northern Ireland (Hong Kong), para 11.

323 Although, it is unclear whether the effectivenedspolice operation

would necessarily be undermined, we could safedyrag that it would not.
The Monitor is not aware of any occasion whereGlogernment claims that
police operations would be rendered ineffectivealbse of civilian oversight,
although the Government did seemed to have clathegdthe morale of the

to introduce transparency and to ensure that #etions are

legitimate and within due process; strong but antahle.

211. In brief, even if a two-tier system is inststean

independent police complaints procedure shouldebe s

to encompass the following elements:

- an independent role; the IPCC should be establighed
a mechanism which would ensure its impartialityhbiot

effect and in perception;

- adequate statutory support; which would ensure the

cooperation and the compliance of the Police Force;

- accountability to the general public; which woutkter
public confidence both towards the complaint me&ran
and the Police Force;

- a preventive role; the IPCC should be mandated and

empowered to function to prevent complaints, rathan
merely taking on only a reactive role.
The issue has dragged on for more than 12 yearshidn
shadow report, the Monitor calls for the establishinof a
competent and independent police complaints praeeds a
priority. Once such a procedure is establishedcamducts

would be effectively deterred. A coherent body ohgiples

Police Force would be affected if such a body srdermed. This, however,
is more of an excuse than an argument.



would also be allowed to develop in which a cultofe

respect for human rights could be fostered,

List of Questions

212. The Monitor recommends the Committee to ask th

Government:

- whether the Government agrees with the previous
Concluding Observations issued by HRC and the
Committee on various occasions as to the commaent th
the police complaints procedure must be fair arfgeap
to be fair and that police complaints should notlbalt
with by the police themselves, and if not, why;

- whether the Government is willing to endow the IPCC
with investigative powers, if not, why; and

- to provide the Committee with the legislative tiatge
of the IPCC Bill.

Recommendations

213. The Monitor recommends the Committee to:
- reiterate your demands in your 2000 Concluding
Observation; stressing once again the importandaeof
IPCC to be transformed into a independent and éffect

police monitoring body;
84

reiterate the importance that such an independedy b
should adhere to the Paris Principles;

follow up on the issue in subsequently procedures;

urge the Government to make substantive improvesnent
to the Bill.



Appendix |: List of Questions

Article 1: Defining Torture

1.

What is the precise meaning of the words “lawfuhauty,
justification and excuse” in s.3(4) of the Crim@®iture)
Ordinance ('CTO)?

What is the context in which such a defence cowd b

invoked?
Is “the reasonable use of force to restrain a wiopgisoner”

referred to in the HKSAR Government’s initial repdne

only circumstance envisaged by the Government under

s.3(4)?

If so, what is the reason behind the Governmeastigctance
to bring s.3(4) in line with Art.1 of the CAT?

If the Government maintains its position on the meg of
s.3(4) of the CTO, is the Government willing to leee the
present defence clause in s.3(4) of the CTO withewa
provision which would simply stipulate that “for €h
purpose of the offence of torture under this onmdaea
torture does not include pain or suffering arisomdy from,
inherent in or incidental to lawful sanctions” dteanatively,
is the Government is willing to adopt the wordinfyso3
Crimes (Torture) Act 1988 of Australia?

Article 2: Preventing Torture

Is the Government aware of the allegations ofutert

towards ethnic minorities?

. What has the Government done to investigate almgabf

torture as described in paragraphs 26-30?

. If investigation has been conducted what are thdirfigs of

the Government?

. If investigations have not been conducted, is tbogegBiment

is willing to initiate investigations (with the astance of
Unison) and keep the Committee updated as to thgrgss

of the investigation?

. Is the Government willing to provide the video tapiof the

interrogation with the victim described in paragra26-307?

. What is the current situation regarding the usafjeideo

recording devices during interrogations and in terapy

holding areas?

. What kind of training is currently provided to fittine police

officers in relation to enhancing cultural awareneand

respect to ethnic minorities?

. Is the Government willing to provide the Committeigh the

relevant sections of the Police Force Procedures Banand
Police General Orders in relation to stop, searclesg

detention and interrogation?

. Are there any statistics on the reporting of pohtisconduct

by ethnic minorities?



10.Can the Government clarify the measures taken soiren
the rights of suspects in custody?
11.What are the “relevant national laws” at times aiblic

emergency?

Article3: Tortureasaground for refusal to expel, return or

extradite
1. What are the written requirements in the form o#,la
Immigration Rules, and internal guidelines regagdihe

need to refer a case to the UNHCR?

2. What are the division of roles and the extent o¢ th

Government’s co-operation with the UNHCR (SOHK)?

3. What is the legal status of asylum seekers in Hdogg,
especially, whether, in the eyes of the Governmtrdir
presence in Hong Kong is lawful or unlawful?

4. Is the Government willing to provide a temporarygde
status to asylum seekers (especially those whaseling
visas expire while their application is being presrd and
those who claim asylum at the port of entry) sa thay
would not be subject to arrest and detention andldvbe
afforded freedom of movement?

5. What are the statistics on asylum seekers arreatetl
detained?

6. What are the statistics on the number of asylunmelats

who are denied permission to enter?

8€

7. What is the prosecution policy in relation to asylseekers?

8. What are the statistics on asylum seekers beingeptied?

9. What are the most up-to-date statistics on asylagkess,
torture claimants and refugees in Hong Kong?

10.1s the Government willing to provide the Committegh
details of the asylum-related cases litigated enHlong Kong
courts for (at least) the past 4 years and thbs¢ the
Government is currently litigating, as well as t@yde the
Government counsel’s written submissions presetuetthe
court in each case?

11.Could the Government account for the differencetsvéen
the situations as described above in paragraphs444nd

paragraphs 65-66 of the Government Report?

12.Could the Government provide an assessment as &o th

resources spent into litigating these cases?

13.Has the Government conducted any assessmentsegginds
to the resources which would need to be spentderdo put
into place a proper RSD procedure?

14.What are the details and relevant figures as toctireent
policies in relation to the material assistancedézad to
asylum seekers and refugees?

Article 5: Establishment of jurisdiction
1. Why is the Government unwilling to amend s.3(5)tloé
CTO?




Article 11: Review of interrogation rules, instructions,

methods and practices of custody and treatment of persons
arrested or detained
1. Why must sexual contact be engaged during invesigs

into prostitution-related offences?

2. What are the relevant guidelines with regard ta-wné
operations?

3. What are the statistics and details of cases winedercover
agents are engaged in anti-vice operations andunbasion
services are received? (If these cases were nottated,
why is such information not properly documented and
recorded?) Why was the receiving of masturbatemises
necessary in those cases?

4. Is the Government willing to take any measures revent
undercover agents from engaging in any related aexu
contact?

5. Is the Government willing to provide the Committeéh
the entire Police General Order and Force Procedures
Manual (not available to the public)?

6. Why are the Force Procedures Manual and parts of the
Police General Order withheld from the public?

7. What are the records and statistics on persons héve
been strip searched in previous years? Why wassstarch

necessary in those cases?
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8. What are the details of the disciplinary measuresny,
taken against police officers who perform arbitraoy
inappropriate strip searches?

9. Is the Government willing to revise its rules orripst
searching?

10.Could the Government provide a timetable for thesien of
the relevant rules?

11.Why are specific provisions governing the perforoerof
strip searches not incorporated into relevant dinel§

12.What is the Government’s explanation regarding rthei
decision to arrest 1153 persons during the WTQoelgi®

13.Did the Government taken any measures to proteet th
arrestees’ rights in the course of their detention?

14.What is the “system” described in paragraphs 7&fthe
Government Report that is currently in place toueashe
proper treatment of persons in detention and keeméed for
their further detention under continuous review?

15.What are the administrative rules of the “system”?

16.How do these administrative rules reflect suggestim the
Report on Arrest?

17.What is the Government’s plan regarding the impletagon
of the recommendations in the Report on Arrest?

18.Can the Government produce statistics and detailghe

bullying cases in various Juvenile Homes?



19.What is the established punishment mechanism ienllev
Homes?

20.What are the follow-up actions taken toward thesbesno
bully the others, as described in paragraphs 18P-17

21.What are the measures taken to prevent bullyinghen
Juvenile Homes?

22.What are the statistics and details on the impleatiem of

segregation?

Article 12: Prompt and impartial investigation of torture

1. Does the Government agree with the previous Comuud

Observations issued by the HRC and the Committee on

various occasions as to the comment that the police

complaints procedure must be fair and appear tiaiband
that police complaints should not be dealt withtlog Police

themselves?

2. Is the Government wiling to endow the IPCC with

investigative powers? If not, why?
3. Is the Government willing to provide the Committeeh
the legislative timetable of the IPCC Bill?
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