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The French National Consultative Commission on HurRights (CNCDH) attaches great importance to
effective implementation of the Convention Agaifistture and other Cruel, Inhuman or Degrading Tneait

or Punishment (hereafter referred to as the Comw@ntratified by France in 1986, and of the Op#bn
Protocol to the Convention ratified in 2008. On thecasion of the examination by the United Nations
Committee Against Torture (hereafter referred tathes Committee) of France's4o 6" periodical reports,
CNCDH wishes to present an assessment, based woritsto daté of implementation of the provisions of
these instruments in France.

CNCDH was consulted during the government's prejosraf the 4' to 6" periodical reports for France and
France's replies to the questions put by the CoreeiThe Commission sent a memo to the relevarisiryn
on 4 February 2010 recapping on the items whidelitwere relevant to be included in these repliHse
Commission was also then able to meet in persoh thié¢ ministry representative regarding Franceedt dr
replies. However, CNCDH is disappointed that littt®m was given to consultation in general and itsat
recommendations were not fully taken into consitienaduring the course of the process. CNCDH tloreef
wishes to share the essential points of its obfienswith the Committee in view of the examinatioh
France's reports on 27 and 28 April next.

| — National mechanisms for protection of human ridts

1. CNCDH wishes to emphasise the contribution madentdgpendent authorities working in the human
rights field, as it did when calling for these aarities to be established and in lending them u{gpsrt.
These authorities play a key role in monitoring ptiance with France's constitutional principles and
international undertakings, such as the Converfigainst Torture, in terms of prevention, investigat
and bringing to justice.

2. The revision of France's Constitution in 2008, whied to the creation of a 'Defender of Rights'
(Défenseur des droitgesponsible for overseeing observance of rights feeedoms, established a new
institution, whose remit will be defined in a nevganic lavi. The current bill stipulates that the Defender
of Rights would take on the roles currently perfedtby three separate authorities: hédiateur de la
République(National Mediator), thééfenseur des enfan{€hildren's Advocate) and tHéommission
nationale de déontologie de la sécurfiéational Security Sector Professional Ethics Cassian). It is
anticipated that other independent authorities sagitheContrdleur général des lieux de privation de
liberté (General Inspector of Custodial Facilities), aioral prevention mechanism pursuant to the

! See for exampleSanctionner dans le respect des droits de I'hominiees droits de I'homme dans la prisfHuman rights observance in state
punishment: | Human rights in prishrLa documentation Francaise, 20Q@s conditions d’exercice du droit d’asile en FrarfExercising the right to
asylum in Franck La documentation Francaise, 20@&s sur le 3 éme rapport périodique de la FranoeComité des Nations Unies contre la torture
[Opinion on France's 3rd periodical report to the itdl Nations Committee Against Torthr22 January 2004Avis relatif au protocole facultatif des
Nations Unies contre la Tortuf®pinion regarding the Optional Protocol to the WmdtNations Convention Against Tortyré7 June 2004Avis sur la
mise en place d’'un mécanisme national de préveugoia torture[Opinion on the establishment of a national mecharfiz the prevention of tortufe
15 June 2007. CNCDH studies may be viewed hdip://www.cncdh.fr/rubrique.php3?id_rubrigue=116NCDH opinions may be viewed at:
http://www.cncdh.fr/rubrique.php3?id_rubrique=22

2 Une VFRépublique plus démocratiqii more Democratic Fifth RepubJidReport by the Comité de réflexion et de progosisur la modernisation et
le rééquilibrage des institutions de la Ve RépuldifiTask force on the modernisation and new balahaestitutions of the Fifth Republic], 29 October
2007, p.92.
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Optional Protocol to the Convention Against Torfusose establishment was welcomed by CNEDH
will also be incorporated into the new institutiordue course

3. CNCDH believes it is vital that, contrary to theedition in which the current plans are leadings thi
reform results in a strengthening of the independeand effectiveness of these authorities by eguipp
them with additional legal and human resources witich to effectively carry out their oversighteoln
its opinion of 4 February 2030CNCDH recommended that the specific features amheindividual
authority be retained, and stressed the importahtiee role of effective oversight of rights obsamee,
which is different both in nature and in operatioteams from the role of mediation. In this respect
CNCDH believes it is necessary to retain specialigtertise and a separate role in the crucial fiéld
prevention and protection from acts of torfure

4. CNCDH wishes at this point to commend the outstagdivork that has been carried out in just a few
years by the&Commission nationale de déontologie de la séc\Ni#ional Security Sector Professional
Ethics Commission) and theontréleur général des lieux de privation de lilgefGeneral Inspector of
Custodial Facilities) and hopes that the reforn grihw upon the experience gained by these indegyend
authorities, whose functions operate in close imahip with international bodies such as the Uhite
Nations Sub-Committee on Prevention of Torture #rel European Committee for the Prevention of
Torture.

[l - Definition of torture and implementation of extraterritorial jurisdiction by French courts within _the
respective frameworks of the Convention Against Tdure and the Rome Statute

» Definition of torture

5. CNCDH considers that the definition of torture irefich law, whilst it does not repeat the exact terms of
the Convention (and the precise definitions in@oavention are in fact only intended fahé purposes of
the (...) Conventidnitself), adheres both to the letter and to thieitspf the Convention and to those of all
France's international undertakings, and effedtivgiminalises acts of torture as defined in ingional
and European case law

« Implementation of extraterritorial jurisdiction of the French courts within the framework of the
Convention Against Torture
6. Although under the terms of Franc€sde de procédure pénaf€riminal Procedure Code) the French
courts have extraterritorial jurisdiction to finddividuals guilty of torture as defined in Article of the

3 Avis relatif au protocole facultatif des Nations il contre la TorturgOpinion regarding the Optional Protocol to the Uit Nations Convention
Against Torturg 17 June 2004Avis sur la mise en place d'un mécanisme natioeaprvention de la torturgOpinion on the establishment of a
national mechanism for the prevention of torjurs June 2007Avis sur le projet de loi instituant un Controlegénéral des lieux de privation de
liberté [Opinion on the Bill introducing a General Inspectof Custodial Facilitief 20 September 2007. CNCDH opinions may be viewed
http://www.cncdh.fr/rubrique.php3?id_rubrique=22

* The government confirmed the future abolitionfef €ontréleur général des lieux de privation de lisgjGeneral Inspector of Custodial Facilities] in
its replies to the Committee Against Torture, iniehhit stated that, "it is anticipated that in avfgears' time, the duties of the General Inspector
Custodial Facilities will be taken diy the Defender of Rights": Replies by the Frenahegnment to questions put by the Committee Agdinsture in
relation to France's 4th, 5th and 6th reports, diSrirary 2010, paragraphs 482 and 483.

® Avis sur le Défenseur des droitOpinion on the Defender of Rights 4 February 2010 (may be viewed at:
http://www.cncdh.fr/rubrique.php3?id_rubrique322

® The Council of Europe Commissioner for Human Rigistof the opinion that the brief of the DefendémRights raises the issue of reconciling
mediation roles with oversight roles. The Commissiarecognises thatwhilst the desire to improve visibility and effgetiess is to be commended, it
will be necessary to ensure that this is not dan¢he detriment of upholding the rights which théféerent bodies are intended to protectHe
commends the action by tH@ommission nationale de déontologie de la sécyitational Security Sector Professional Ethics Cassion) and
recommends that its remit be widened and its buidgetased. He also commends the appointmenCafraroleur général des lieux de privation de
liberté and calls upon the French authoritiesetuip the Inspector with the resources neededderdto carry out his or her mandate to the 'futiee
Report on effective human rights observance in ¢gday the Council of Europe Commissioner for HurRights, 15 February 2006.

7 Article 222-1 of theCode péna(Criminal Code) imposes a fifteen year prison sreg¢ on the crime of "subjecting an individualdrdure or barbarous
acts". Under the terms of Article 222-3(7), thenishment is more severe (twenty years' imprisonjniérihe offence is committed "by a person
exercising a public office or carrying out a pulsarvice assignment, in the performance of or wdaleying out their duties or assignment".

8 See Trial Chamber, International Criminal Tribufal the Former Yugoslavia (ICTYRrosecutor v Dragoljub Kunarac, Radomir Kovac aratah
Vukovig 22 February 2001, para. 496 and ICTY Court of égdProsecutor v Dragoljub Kunarac, Radomir Kovac aratah Vukovi¢ 12 June 2002,
para.142 et seq. See European Court of Human RiBidR), Costello-Roberts v United Kingdo@5 March 1993, para. 27 and 28;R v France 29
April 1997, Reports 1997-Ill, p. 758, para. 40y United Kingdom23 September 1998, judgment and ruling repor@8d, p. 2692, para. 22. See also
the Rome Statute establishing the Internationahi®al Court. In Article 7.2.e) of the Statute, aihidefines the crime of torture, no distinctiomade
between acts committed by a person acting in aocigftapacity and a person acting in a privateacdp. In its General Comment 7/16 of 27 July 1982
(Prohibition of Torture, para.2), the United NagsoHuman Rights Committee deemed that the guaraptestded in Article 7 of the International
Covenant on Civil and Political Rights are not riegtd to acts committed by or at the instigatiépuablic officials, but also apply to private indtivals
and that states have a duty to protect individag#inst acts committed by persons acting in a fiwapacity.
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Conventioni, the public prosecutor shows reluctance in prasegpersons suspected of acts of torture
who are temporarily in France or on French teryitéinus forcing victims to bring civil actions, agth all

the cases currently in progress. Once the judimiatess is underway, the duration of the proceeding
reflects the same problems, as illustrated in trelemnation of France by the European Court of Huma
Rights durioto the excessively drawn-out procedara case based on the French Courts' extrateafitori
jurisdictior™.

7. CNCDH stresses the need for French judicial auikerto implement a consistent policy in this aagd to
prosecute acts of torture which come under thedfreourts' extraterritorial jurisdiction. The Conssion
also emphasises the importance of the authoriieglucting their investigations within reasonableeti
limits and taking the necessary measures to ertisatéhe individuals charged do not have the opast
to leave the country and escape trial.

e Extraterritorial jurisdiction of the French courts in relation to crimes which come under the
Rome Statute establishing the International Crimind Court

8. In 2006, the Committee expressed its concern regaidnitations contained in the draft bill adamin
French statutes to take account of the Statutkeofriternational Criminal Court which affect thevansal
jurisdiction of the French couffs In line with its opinions to date CNCDH wishes to reiterate the
importance which it attaches to giving the Frengiminal courts extraterritorial jurisdiction to drla them
to recognise international crimes which come uriierRome Statute and are committed outside France,
against non-French citizens or by non-French cigz@rovided that there is sufficient evidenceuppose
that the person is currently on French soil. Famtiore, in a recent opinion, CNCDH expressed ijsete
at the fact that the ‘Draft Bill adapting Frenclatbtes to Take Account of the Statute of the Irzteomal
Criminal Court’, which was passed by the Senatel@nJune 2008, has still not been included on the
National Assembly's schedule, despite the fact ithedlates to matters as vital as combating geteyci
crimes against humanity and war crifffes

Il — Matters common to law_enforcement authorities professional training, use of weapons, preventing
and combating ill treatment by public agents

« Professional training

9. CNCDH wishes to stress the importance of appropiigitial and continuing professional training falt
law enforcement agents, in order to prevent ilatmeent and to make public officials accountablalht
levels of the hierarchy. The Commission wishes rioadattention to what, if any, human rights tragin
municipal police forces and private security conipardeliver to their personrél The Commission
considers it vital that initial and continuing maig modules be developed for these groups of pasas
well as for state agents.

10. With regard to the use of weapons, CNCDH recommehds in order for France to comply with her
undertakings, observance of United Nations starstfarde incorporated into the training of law
enforcement authorities as part of their law erdorent role. The Commission also asks that law

9 Articles 689-1 and 689-2 of th@ode de procédure pénal€riminal Procedure Code).

© ECHR,Mutimura v France8 June 2004.

" Conclusions and recommendations of the Committeaindig Torture following its examination of the 3mkriodical report by France
(CAT/C/FRA/COI3), 3 April 2006, §13.

2 Avis sur sur la loi portant adaptation du droit @#ra l'institution de la Cour Pénale International®pinion on the Act Adapting Criminal Law to
Take Account of the Establishment of the Intermafi€riminal Cour}, 6 November 2008Avis sur le projet de loi adaptant la Iégislaticaricaise au
statut de la Cour pénale internationgd®pinion on the Bill Adapting French Statutes to &akcount of the Statute of the International CnimhiCour,

29 June 2006Avis sur un avant-projet de loi portant adaptatide la Iégislation francaise au Statut de la Counalé internationaldOpinion on a
Draft Bill Adapting French Statutes to Take Accoahthe Statute of the International Criminal Cquit5 May 2003;Avis sur la mise en ceuvre du
Statut de la Cour pénale internationd®pinion on the Implementation of the Statute ofititernational Criminal Couf; 19 December 200vis sur
I'adaptation du droit interne au statut de la Copénale international¢dOpinion on the Adpatation of French National LawTtake Account of the
Statute of the International Criminal Colrt 23  November 2001. CNCDH opinions may be viewed at:
http://www.cncdh.fr/rubrique.php3?id_rubrique=22

13 Avis sur 'adaptation de la législation pénale femise au Statut de Rome relatif & la Cour pénatierivationale[Opinion on the Adaptation of French
Criminal Legislation to Take Account of the Roneé establishing the International Criminal Cdu#t February 2010 (the opinion may be viewed
at: http://www.cncdh.fr/rubrique.php3?id_rubrique322

4 1n 2007, CNDS, th€ommission nationale de déontologie de la séciNtional Security Sector Professional Ethics Cossinn) asked a private
company to "improve its agents' training, to enahlem to deal with conflict situations without thee of verbal or physical violence, given the
consequences which, as in this instance, can benesly serious"CNDS Opinion 2007- 44.

15 Code of Conduct for Law Enforcement Officials, ptiml by the United Nations General Assembly on &&eéinber 1979 (Resolution 34/169); Basic
Principles on the Use of Force and Firearms by Emforcement Officials, adopted by the Eighth Unildations Congress for the Prevention of Crime
and the Treatment of Offenders, held in HavanaaCBB August - 7 September 1990.
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enforcement officers be regularly reminded of #gal and ethical rules governing the use of theivise
weapons and that refresher theoretical trainingdoempanied by practical exerciSes

e Use of electric stun guns and flashballs

11. As regards the use of electric stun guns, also knasvTasers, CNCDH shares the concerns expressed by
several different bodieConseil d’Etat’, Commission nationale de déontologie la sécurit€, European
Committee for the Prevention of Tortlitenon-governmental organisatié)sboth regarding the threat
they entail to individuals' health and regarding thct that their use is insufficiently regulateidhin police
force'sil.1 These concerns also apply to the use shills, which can seriously damage an individual's
healtH™.

12. CNCDH recommends that the use of stun guns antldddis be banned in custodial facilities (prisons,
immigration holding centres, etc.) and in the centd forced removal of aliens, as well as by mipat
police officers, in compliance with théonseil d’Etatruling. The Commission also calls for their use in
other situations to be permitted only as a lagirteend to be governed by a strict framework.

» Effective recourse for victims of torture or inhuman or degrading treatments or punishments

13. CNCDH pays close attention to the effective exera$ the right to recourse by any individual who
believes they have been the victim of torture arekrinhuman or degrading treatment or punishmadt a
to whether complaints that are lodged are dealt imita serious and impartial manner throughoutethtée
procedure. The Commission is concerned aboutrideipe among some police officers or gendarmes of
refusing to register complaints made against thiwaseor their 'colleagues’, in breach of thefawut is
also concerned about the rising number of acti@isgobrought on the grounds of insulting an officia
resisting authority or malicious accusation againdividuals who protest or attempt to interveneewh
they witness ill treatment or who have complainédldreatment by the officers in questidn CNCDH
recommends that individuals who wish to make a dampor act as a witness should be given better
protection against potential reprisals.

14. CNCDH also deplores the fact that CNDSoMmmission nationale de déontologie de la sécuri@tional
Security Sector Professional Ethics Commissimaquently comes up against obstacles to thectafte
implementation of its mission, especially in redatito on-site inspections or delays in sending
informatiorf®. CNCDH is concerned that such obstacles hampeinttestigation of allegations of torture
or ill treatment under the terms of internatiortahslards.

6 CNDS Opinion 2005-49.

n a ruling of 2 September 2009, tBenseil d’Etatrevoked the decree of 22 September 2008 authoribmase of electric stun guns by municipal
police officers, one of the principal grounds ftg decision being that the decredés not require specific training in the use & theapons to be
delivered to municipal police officers before tlzg authorised to carry themThe Conseil d'Etatalso stated thattie use of electric stun guns entails
serious health risks... [and] these risks can leagdatly or indirectly to death..,"Association réseau d’alerte et d'intervention pdes droits de
I’'hnomme'Ruling by the Conseil d’Etat, Applications No 31858hd No 321715.

8 CNDS Annual Reports 2004, 2005 and 2006; CNDSi0ps 2008-25 and 2008-29.

' The European Committee for the Prevention of Ter(CPT) states that it is opposed to the useeftit stun guns in immigration holding centres
and in the context of forced removal of aliens had also expressedttong reservations regarding the use of stun gosisle penal institutions'CPT
Report on its visit to Switzerland, 24 Septembé&rQOctober 2007; CPT Report on its visit to the Etenverseas département of French Guyana, 25
November — 1 December 2008.

20 n several of its reports, Amnesty Internationas Isignalled cases of death occurring following afselectric stun guns. The organisation recorded
351 victims between 2001 and 2009, half of whom leeh hit directly in the chest. The organisatias heen supported in the course of its research by
scientists such as Pierre Savard, a professomimdiical engineering and a specialist in electiobygy. He has established a causal link between
some deaths and electric shock inflicted on seesgiubjects. The conclusions of the Braidwood Casion in July 2009 went further and stated that
conductive energy weapons such as Tasers canthpdetartbeat severely enough to lead to deatludimg in healthy individuals.

2L CNDS has received complaints from several peogie Wave lost the use of an eye following the qoestile use of flashballs during street
demonstrations.

22 CNDS recommends that police officers dealing waithindividual making allegations of police violenatio wishes to make a formal complaint
should systematically take a report recording theamaint, in accordance with their duty under taens of Article 15-3 of th€ode de procédure
pénale They should forward the complaint to tAeocureur de la Républiqu@ttorney General), who having been duly inforntédhe content of the
complaint, has sole authority to decide what coofszction to take. If they do not register thenpdaint, police officers should give the individube
contact details for thBrocureur de la Républiquénhelnspection générale des serviagsthelnspection générale de la police nationalee two national
police supervisory bodies, and a record shoulddpe &f this procedure having been carried outgetsigned by the complainant: CNDS Opinions 2006-
74,2006-114 , 2007-9 and 2008-28.

23 Amnesty International has received a growing nunabeomplaints by individuals claiming to have hehe victims of reprisals in the form of arrest,
detention or unfounded charges of insulting off&ciand resisting authority and has been told cessttimes by victims or their lawyers that although
they felt they had legitimate grounds for complagainst a police officer, they did not intend ting legal action as they felt that the complaints
investigation procedures both within law enforcetrtadies and in the criminal courts were not imphend hence ineffective - Amnesty International,
France — des policiers au dessus des[Bisince — police officers above the favpril 2009.

24 CNDS has noted thdéliberate intention on the part of Interior Mimigtofficials, who are necessarily aware of the cdgsion's work, to obstruct a
commission member from carrying out on-site ingpast in violation of Articles 5(2) and 6 of theMeof 6 June 2000 [which stipulates that the
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IV - Police custody

15.

16.

17.

18.

19.

20.

CNCDH, which intends to participate fully in therpent debate regarding police custody, wishesrasst

in the light of European Court of Human Rights clase, the prime importance of a lawyer being présen
within the first few hours of an individual beindaped in police custody. Furthermore, the broad
interpretation of acts of terrorism over the lastvfyears to include situations which cannot bectbyri
defined in these terms, is worrying in that it givése to significant restrictions on the guarastefich
individuals in police custody enjoy. CNCDH reiteraits doubts as to "whether the provision allowmey
intervention of thelJuge des libertés et de la détentjdndge in charge of custody and release] after fou
days in police custody is in keeping with Europ€amirt of Human Rights case la®'CNCDH hopes that
the criminal procedure reform will be an opportynd bring the legislation into line with the preions of
the European Convention on Human Rights.

* Medical assistance

CNCDH wishes to reiterate the importance of medissistance for individuals held in police custddy.
particular, the Commission wishes to stress the m@eadequate physical and human resources i twde
provide prompt, appropriate medical treatment fodividuals in custody. In particular, this medical
assistance should assess whether a person's fstataith is incompatible with custody measuresylch
case the person must be taken to hospital as guiskbossible so that they can receive propembesat.

* Recording of interviews

The law of 5 March 2007 makes audiovisual recordifignterviews conducted by court and police
authorities compulsory, with the exception of intews relating to minor offencés However, these
provisions do not apply to persons accused of@dsrrorism or organised crime and do not stiputhiat
video surveillance cameras should be installedutiitout the police station or gendarmerie in alceta
where the detained individuals are likely to beghsas corridors. CNCDH recommends that compulsory
recording of interviews be extended to all persehe are interviewed and that cameras be instatiea! i
police and gendarmerie premises.

CNCDH also wishes to highlight the inadequacy efphysical and human resources which police sttion
and gendarmeries are given in order to fulfil thelskgations.

Prison / detention

The 'Prisons Act'l§i pénitentiairg of 24 November 2009 ought to have been the oppitytfor France to
come into line with international and European fatjons, in particular the European Prison Rifesnd

to address the need foa 'far-reaching reform of the prison regime and thghts of prisoners and
detaineeSthrough 'a prison act which defines the goals of the priservice, the rights of prisoners and
detainees and general detention conditiéhsCNCDH notes that its studies and opinions onrtiagter
have not been heeded and that the legislative apprtw the new law was based on established law and
maintaingoand indeed widens the latitude giveréogrison service to restrict the rights of detefat its
discretion”.

Article 22 introducing the section on "the rightsdaresponsibilities of detainees" is a perfect eplanof
the act's failure to lay down regulatory provisiémserms which are sufficiently clear and precseto not
delegate responsibility for determining the apgilearules in practice to the administrative autfiesi’.

information requested should be provided promptig ¢hat the information required or summons addzds® officials who have moved department
should be forwarded immediately to the appropr@dgpartment} CNDS Opinion 2009-23.

25 CNCDH Note on the 'Anti-terrorism Bill Introducingarious Provisions Regarding Security and Bordentfls' Projet de loi relatif & la lutte contre
le terrorisme et portant dispositions diverses tigkes a la sécurité et aux controles frontallers5 December 2005.

% Article 63-3 of theCode de procédure pénadmd the implementation circular of 1 March 199&;cading to which, If the doctor declares that the
person's state of health is incompatible with béietyl in custody or interviewed, these procedurestrbe interruptet

" Law No 2007-291 of 5 March 2007 'aimed at reirnifiyche balance of criminal procedure'.

%8 Council of Europe, Recommendation Rec(2000) ofbmmittee of Ministers to Member States on theogean Prison Rules, 11 January 2006.

» Etats Généraux de la Condition Pénitentiaire [@ation on Conditions of Prisoners and Detaindgishl Declaration 14 November 2006.

30
http

Avis sur le projet de loi pénitentiaire [Opinion on the Prisons B]ll 6 November 2008 (may be viewed at:

://www.cncdh.fr/rubrique.php3?id_rubrique3}22

3L Whilst this article appropriately stipulates thtte prison service shall guarantee the respectladetainees' dignity and rightsat the same time it
stipulates that,the exercise of these rightsay be subjected to anyestriction' arising from ‘tonstraints inherent in detention, the need to tadin
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21.

22.

23.

24.

25.

CNCDH had recommended a complete change of pergpdut giving rights precedence over restrictions.
This is the only legislative approach which is dapaof preventing any ambiguity regarding the fioett
prisoners and detainees remain entitled to thedinedital rights of the individual and that thesdtsg
should not be subjected to any form of limitatidghes than the limitations arising out of their carmion,
the prison service being under obligation to guembservance of these rights.

Article 89 of the act (Article 717-7 of tHeode de procédure pénalimtroduces differentiation of detention
regimes based on classification of prisoners byptigon service according to subjective criteriahsas
personality or how dangerous they are consideredheto CNCDH was opposed to enshrining any
distinctions among the prison population in the,las was the Council of Europe Commissioner for
Human Rights, on the grounds that the introduatibdifferentiated regimes would have consequences o
all aspects of daily life in prison and on the attconditions of enforcement of the sentéhcEhe very
principle of differentiated regimes has the potntd reinforce the powers which the prison senhies
over prisoners and to significantly increase thitaary nature of decisions made about them.

Furthermore, CNCDH can only condemn the numeroasigons contained in the new act which leave it
to the prison service to govern such importantassathe disciplinary regime, solitary confinemehg
content of standard establishment rules and priofesisethics rules via secondary legislation. Teeda
CNCDH has not been consulted in connection withdiiadting of any decrees.

e Prison overcrowding

CNCDH wishes to emphasise the fact that prisonargerding has dramatic repercussions on all asydcts
prison life. The Commission is concerned by thet fhat France's response to the problem focuses
primarily on increasing the country's prison capadCNCDH believes that only a stable, consistent
criminal policy which ceases to increase the nundfesriminal offences and aggravating circumstances
and to increase the length of sentences will be &bénd the related problems of increased usastbdial
sentences and prison overcrowding. CNCDH also densiit vital that the legislator consider replacin
prison terms with non-custodial sentences for atgrenumber of offences.

e Suicides and violence in prison

CNCDH has noted with concern the rise in prisorides over the last few years (93 in 2006, 96 0720
115 in 2008 and 122 in 2009) and the constantquéatily high rate of prison suicides in France canap
with other European countries. And yet, regregtatble approach which has governed suicide prementi
since 2004 goes against the approach recommendkd dustice Ministry Circular of 29 May 1998 which
states that a prevention policy can only hestifiable and effectiveif it focuses fess on preventing
prisoners from dying and more on restoring thena fwosition of having some control of their own dive
Current strategy, which focuses primarily on tragnistaff in detecting "at risk subjects”, emergency
management of suicidal episodes through physicahsieuch as tearable clothing and non-tearablésshee
secure cells and follow-up after the event, shdaldevised to focus on the need to concentrataingiibg
living conditions in prisons closer to those in théside world, so as to limit the feeling of e»sthn or
disqualification experienced by the more vulnergiisoners and to allow them to retain a certaigrele

of control over the direction of their lives. CNCDEcommends as a matter of urgency that confinement
an individual cell be used instead of confinememtthe disciplinary wing, since these wings are
characterised by an even higher suicide rate thahih ordinary cells. The Commission also calls fo
specific mangement measures to be provided fordsuimdividuals, aimed at restoring their selfessn.
These could range from adapting individual detentionditions (relations with the outside world and
rehabilitation activities) to treatment purely imaspital setting.

Alongside the various forms of self-inflicted vialee (suicide, self-harm), violence in the form of
agression against others is also a problem in pigsttings, both between inmates and by inmatdssiga

prison wardens. CNCDH is especially concened aloetrate of violence between inmates and the
comparative rates between the different types tabtishment’. The Commission recommends that care be

security and order in the establishment, to prewewtffending and to protect the interests of vietinThis deficiency is also found in all special
provisions relating to rights (religious freedonght to information, visiting rights, right to ca@spondence, etc.).

“These differentiated regimes have been practistsideLthe bounds of all legal frameworks for seMgears by the prison service management.

33 According to data from the prison service, the gar 100 inmates varies from 1.6 incidents dugid@Q in open prisons (centres de semi-liberté) and
resettlement prisons (centres pour peines aménagedsl in high security prisons (maisons ceaphnd high security wings, 8.6 in ordinary prison
(centres de détention) and prison wings, risin&dn remand prisons (maisons d'arrét) and remangsw
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taken to ensure that prisoners' rights to individuml collective expression are put into practicd that a
dialogue framework or initiative be establishedwssn prisoners and custodial staff. The Commission
agrees with the view of the General Inspector aét@dial Facilities that the design and size of iydulilt
penal institutions contribute to diminishing socialations within the institutions and consequerndy
exacerbating the different forms of violence whiake plac¥.

e Security measures and disciplinary sanctions

26. In spite of the many calls by CNCDH for legislatiam implement a wide-reaching reform of the
disciplinary sanctions applied to prisoners, thevriBrisons Act' Ipi pénitentiairg enshrines existing
provisions and merely introduces a restriction e rhaximum stay in the disciplinary wing from 45sla
to 30 days. In doing so, the legislator has gittem prison service ample leeway to determine what
consitutes a disciplinary offence, which sanctiails be applied in relation to the severity of tb#fence,
the makeup of the disciplinary committee and thecedure to be applied, as well as the circumstances
under which prisoners may petition the summary gedings judge.

27. The current practice in France surrounding bodyckes of prisoners has been condemned several times
by the European Court of Human Rights on the greuoidArticle 3 of the European Convention on
Human Right®. CNCDH and théViédiateur de la Républiqué a joint communication to the Council of
Europe Committee of Ministefs state that th&rérot judgment has not been fully implemented and that
the legal framework governing body searches pravide the 'Prisons Act' makes no provision for
rectifying either the excessive use or the huniilgatnature of the practice and calls for a numbler o
measures to be adopted to remedy the current éxees® in penal institutions of body searches twhie
not justifiable in terms of security reasons. CNCEBidommended the use of modern detection methods as
a substitute, given the fact that these body searchn take the form of a full search during whioh
person is required to be naked. However, the kgislimposed no obligation on penal institutions to
acquire these detection methods and they were nooided for in the prison service budget. Decrees
implementing the Prisons Act must take into accdbatobservations by the European Court of Human
Rights on the arbitrariness experienced by inmatiesn they are subjected to body searches, which is
compounded by the fact that the rules governindrégpiency and procedure for the searches areysbeb
prison service and by the wide discretionary powdrish prison governors enjoy.

28. After a fall in the number of individuals being pé& in isolation in the wake of criticisms by ther&pean
Committee for the Prevention of Torture, the fighiees begun to rise once again. The ‘Prisons Aas’ h
made no improvements to the isolation regime, itesgf condemnation of France on this subject tgy th
European Court of Human Rigfts

* Preventive detention

29. CNCDH wishes to reiterate its concern over thevpnéive detention' measure (rétention de siifesd)d
calls for this mechanism to be abrogated, givetiththreatens the rights and dignity of the indival and
legalises a break in the causal link between camaffence and deprivation of liberty, which forrtee
base of a criminal law system that protects hunigints®®. The haphazard nature of preventive detention,
which has no set term, indeed the law makes noigicovfor setting a terffi is of particular concern to
CNCDH in view of the seriousness of the measurethadpenal nature of the system. Despite the strong
reactions and concerns that were provoked whersyistem was introduc&dthe government significantly

34 Controleur général des lieux de privation de tieRapport d'activité [Annual Report] 2009.

% ECHR, Frérot v France Application No 70204/01, 12 June 2007; ECHRider v France Application No 39364/05, 9 July 2009.

% Communication of 20 October 2009 from CNCDH ane Médiateur de la Républiqupursuant to Rule 982 of the Rulesthe Committee of
Ministersfor the Supervisionf the Execution of Judgmerasd of theTerms ofFriendly Settlements, on the Frérot v France judgroé12 June 2007.

3" ECHR,Khider v France Application No 39364/05, 9 July 2009.

% A preventive detention measure brought in by Law2008-174 of 25 February 2008 'on preventive digterand declaration of lack of criminal
responsibility due to mental disturbance'’, as sempphted by Law No 2010-242 of 10 March 2010 'taicecthe risk of repeat criminality and introduce
various criminal procedure measures'.

39 Avis sur le projet de loi relatif & la rétention déreté et a la déclaration d'irresponsabilité paause de trouble mental et réponse du gouvernement
[Opinion on the bill on preventive detention andldestion of lack of criminal responsibility due toental disturbance, and the government's response]
7 February 2008 (may be viewed laitp://www.cncdh.fr/rubrique.php3?id_rubrique322

40 p. Mistretta spoke about @réventive measure which has a fixed term but neayebhewed indefinitely and may end by being pegtetDe la
répression a la sOreté, les derniers subterfugedrdit péna) JCP 2008. Actu. 145.

41 Avis sur le projet de loi relatif & la rétention déreté et a la déclaration d'irresponsabilité paause de trouble mental et réponse du gouvernement
[Opinion on the bill on preventive detention andldetion of lack of criminal responsibility due tental disturbance, and the government's resgpnse
7 February 2008 (may be viewed http://www.cncdh.fr/rubrigue.php3?id_rubrique32For example, Thomas Hammarbekdgmorandum by the
Council of Europe Commissioner for Human Right$ofaihg his visit to France from 21 to 23 May 20@&) November 2008, pp. 12-14THe
Commissioner shares some of the concerns raisede\ey, particularly as regards the risk of arbityadecisions arising from the assessment of an
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widened its scope in the law of 10 March 2010.tHe light of France's obligations under internadion
treaties, CNCDH is also concerned over the retismeapplication of the preventive detention measu
via the implementation of preventive surveillanppléed to individuals who were sentenced beforddie
came into force or sentenced after it came intoefdor crimes committed prior to this date.

* Mental health

30. CNCDH is concerned about the way in which the lexystem and the courts deal with mental illness and
highlights the prevalence of mental illness in gmis in its work of June 2068 In this work, the
Commission condemns the fact that the legal systeoaccupying a growing position in the treatment of
mental illness, partly out of the necessity totfilé gaps left by state psychiatric services, aedact that
the respective roles of psychiatric services aeddbal systems in this field are not clearly errodgfined.
In its opinion of 6 November 2008, CNCDH recommanhtieat all necessary steps be taken to ensure that
suitable procedures are arranged for resettlingaiesnwho need access to psychiatric treatmentein th
community®, however this recommendation has not been followedhermore, CNCDH wishes to draw
attention to the fact that the procedure of handiogn suspended sentences on medical grounds dbes n
apply to psychiatric illnesses and calls for thepscof the procedure to be widened in this respect.

31. CNCDH is also deeply concerned that the governmeasponse to mental ill health in prison does not
focus on redirecting the management of individsai$ering from mental ilinesses or mental distudzmn
into the mainstream mental health system, butteduoicing the prospect of special psychiatric trestt
services for the prison population. CNCDH feard thalegally confirming the principle of imprisorgn
these individuals, the creation of Special Hospilalits Unités hospitalieres spécialement aménageées -
UHSAs)* produces a greater risk of imprisonment being @sed measure for such individuals. CNCDH
notes that locating the units within a hospitabbkshment or attaching them to the prison departmef
regional medical and psychological servic8sryices médico-psychologique régionaux - SMiRiRs not
hide the fact that they amount to prison annexes psychiatric setting, are supervised by custostef
and are governed by the rules in force in prisons.

VI - Immigration / Asylum

* Role of voluntary organisations in immigration holdng centres

32. Before the reform of voluntary organisation assista which split immigration holding centres inigte
separate geographical groups and allocated thesapgirto several different immigrants' rights
organisations, for over 25 years Cimade had beenaly voluntary organisation working in all
immigration holding centres and premiSe€NCDH is concerned by the impact which this baeatkn of
Cimade's activities will have on the independeniimaand continuity of its work, since it will prent the
organisation from having an overview of the sitoiatof immigrant detainees throughout French mathlan
and overseas territories. This reform entails @micdl risk of inequality in the quality of legassistance
provided to aliens. It also introduces an elemérmompetition between the voluntary organisatiaaghe
detriment of effective protection of human rights.

« Procedure for asylum seekers and deportation to 'atisk' countries.

33. CNCDH has been alerted to cases of deportatiomdiliduals to countries where they risked being
subjected to torture or cruel, inhuman or degradiegtment or punishments and cases of individwhls
were deported to their home country reporting hgwaaing arrested and subjected to ill treatmertheir

offender’s dangerousness [...]. A zero-risk apptoawust not become the rule, to the detriment aFieddal freedom% Following its examination of
France's 4th report, on 22 July 2008 the UnitedddatHuman Rights Committee adopted its final olet#ons, in which it expressed concern over the
system which had been introduced and called oncErém'teview the practice of seeking to detain criminefeshdants for "dangerousness" after they
have served their prison sentences, in the ligth@bbligations imposed by articles 9, 14 and fithe Covenarit

42 Avis et Etudesur la maladie mentale et les droits de I'nonf@ginion and Study on mental illness and human gjgiitine 2008. The opinion may be
viewed athttp://www.cncdh.fr/rubrique.php3?id_rubriques22e study may be viewed attp://www.cncdh.fr/rubrigue.php3?id_rubrique=116

4 Avis sur le projet de loi pénitentiaire[Opinion on the 'Prisons Act BjJl 6 November 2008 (may be viewed at:
http://www.cncdh.fr/rubrique.php3?id_rubrique322

4 UHSAs were introduced by the 'Justice strategy @ladning act'16i d’orientation et de programmation de la jusficef 9 September 2002. In its
comments on the draft bill, CNCDHifew attention to the fact that the very serioudteraf incarcerating individuals suffering from ntal iliness or
keeping them in prison remains and the problemsytiiatric services in a prison setting cannot @l with simply by altering the management
procedures for patient-prisonérs

45Decree of 27 May 2009 'establishing the list of huoitarian associations authorised to put forwaplagentatives for access to immigration holding
areas' (consolidated version of 10 June 2009). aBedribunal administratif de Parisudgment of 8 December 2009 a@dnseil d’EtatMinister for
immigration, Integration, National Identity and Comnity Development - Association Collectif Resp&itnade ruling, 16 November 2009.
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arrival, in spite of requests by the European Cotiluman Rights and the Committee Against Tortare
make interim provisiorf&

34. Due to the conditions surrounding the asylum apfitie procedure (short deadlines, difficulties asoey
a lawyer or interpreter, etc.), the necessary guees that detained individuals will not be sergk® a
country where they risk being subjected to inhumadegrading treatment cannot be git’en

35. Furthermore, in cases where the application foluasys rejected at the first hearing, applicantcpt on
the priority procedure list risk being removed biefthey have been able to apply to the Nationaluwsy
Court for a stay of enforcement. This means thaasyium seeker may be sent back to a risk country
without their case having been examined by theuasytourts. This is all the more serious if the
administrative judge has not adequately investdyetee possibility of torture or cruel, inhuman or
degrading treatment or punishment. In the view FODH, it is therefore essential that a system tdrim
application, before the specialist asylum courtpanticular, be introduced into the overall framekvof
asylum proceduré$

36. As regards asylum applications at borders, theceffeness of the new interim application procedure
brought in by the 2007 d@tis hampered by the extremely short period withfricly asylum seekers must
make their application, as well as by the authasitghe administrative judge to reject the applaatvia
an order on due grounds, thus depriving asylumessa¥ essential procedural guarantees such agttie
to an interpreter and to counsel and the right teearing which would allow them to effectively dede
their applicatio’. The border procedure therefore does not preveriskadeportations. Furthermore,
CNCDH feels obliged to reiterate its recommendatér29 June 2006, which is still pertinent in the
current situation, in which the Commission stateat,t'the assessment of admissibility of applications at
the border must not go beyond the assessment dfevhen application is "clearly unfounded" and unde
no circumstances must it be viewed as an in-degpraésal of the applicant's claim of fear of
persecutiot’.

* Removal procedure

37. In the event of violence committed at the time @hoval, the rapidity of the procedure, the inapibt
individuals to have contact with a lawyer or volmt organisation at the time of embarkation and the
immediacy of embarkation make it impossible to samisate allegations of ill treatméhtCNCDH wishes
to question whether there is a protocol which mobificers must adhere to during the removal prooed
and if so what this protocol stipulates. The Consiois recommends that measures be implemented to
allow individuals to contact and meet with a doaioany other person or association of their chapsi

46 Communication by Committee Against Tortulebourski v Frange(300/2006); ECHRDaoudi versus Frange3 December 2009 (Aplication No
19576/08).

47 Avis et Etude sur les conditions d’exercice du droit d’asile Erance [Opinion and Study on Exericising the Right to Asylin Francé, La
documentation Francaise, 2006 (may be viewed at: http://www.cncdh.fr/rubrique.php3?id_rubrigue=116 and
http://www.cncdh.fr/rubrique.php3?id_rubrique=)16

“8 Avis sur le projet de loi relatif & la maitrise tenmigration, & I'intégration, et a I'asil§Opinion on the "Immigration control, integration éasylum
bill"], 20 September 2007 (may be viewedhdp://www.cncdh.fr/rubrique.php3?id_rubrigue=116

4 Law No 2007-1631 on Immigration control, Integoatiand Asylum of 20 November 2007.

%0 See CNCDHWédiateur de la Républiquietter of July 2008 pursuant to Article 9 of therimittee of Ministers' Rules of Procedure regarding
Gebremedhin v France, 26 April 2007.

5! Avis sur les conditions d’exercice du droit d’agiie FranceOpinion and Study on Exericising the Right to Asylo France] 29 June 2006 (may be
viewed athttp://www.cncdh.fr/rubrique.php3?id_rubrigue=)16

%21t is especially difficult both for voluntary orgisations and for th€ommission nationale de déontologie de la séctiwitéork within immigration
holding areas, as an immigrant who has been thienvaf ill treatment may have been removed fromdabentry before the file has even been referred to
the inspection systems.
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