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STATEMENT BY THE CHAIRPERSON

OF THE COMMITTEE AGAINST TORTURE 

CLAUDIO GROSSMAN 
TO THE 64th SESSION OF THE GENERAL ASSEMBLY 
Tuesday, 20 October 2009 

Chairperson, Distinguished Representatives and Observers,

It is an honor, as Chairperson of the Committee against Torture, to address this General Assembly for the first time since the establishment of the Committee against Torture in 1988.  This address coincides with a special occasion, the 25th anniversary of the adoption of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, on 10 December 2009, as the Convention was adopted by this Assembly in 1984.
Today we have the opportunity to strengthen the dialogue with all the member States of the United Nations for the full realization of the Convention against Torture.  I am honored to be here in the company of my esteemed colleagues, Victor Manuel Rodriguez Rescia, Chairperson of the Subcommittee on Prevention of Torture, and Manfred Nowak, the Special Rapporteur on Torture. 
The work of the Committee, the Subcommittee on Prevention and the Special Rapporteur is complementary. The continued development of our cooperation is essential to fulfill our common objective, notably the prohibition, prevention, and de facto eradication of torture.
My presentation will focus on four main points: first, the Committee’s mandate; second, the obligations of States parties to the Convention; third, the challenges the Committee faces; and fourth, the Committee’s actions, especially in assisting States parties to implement their obligations, and what measures, in the Committee’s view, this Assembly should take to further the Convention’s goals.

The Mandate of the Committee
Under the Convention, the Committee against Torture is mandated: (1) to consider country reports, (2) to decide, under certain conditions, individual complaints, (3) to undertake confidential inquiries when it receives reliable information which appears to contain well-founded indications that torture is being systematically practiced in a State party, and (4) to adopt General Comments. 
146 States have ratified or acceded to the Convention, but 39 have never submitted a report to the Committee, thereby violating their obligations and preventing the Committee from fulfilling its monitoring mandate. With regard to the 107 States that have submitted at least one report, the Committee has adopted 267 sets of concluding observations, which identify concerns and provide recommendations, assisting States parties in adopting effective legislative, administrative and judicial measures to prevent torture in their respective territories. 
With respect to individual communications, the Committee examines complaints presented by individuals alleging violations by a State party. Only 64 of the 146 States parties have made the declaration recognizing this competence of the Committee, thereby limiting the tools available to supervise full compliance with the Convention.  Thus far, 402 individual complaints have been registered.  Of those, the Committee has considered 288 complaints and found Convention violations in 48, creating a rich body of jurisprudence. Complainants frequently request preventive protection, particularly in cases concerning imminent expulsion or extradition, where they allege a violation of Convention article 3 on non-refoulement. After the receipt of a complaint, the Committee, through its Rapporteur for new complaints and interim measures, may transmit to the State party concerned a request that it take such interim measures as necessary to avoid irreparable damage to the victim(s) of the alleged violations. Currently 42 interim measures are issued regarding pending cases.
Upon receipt of allegations of systematic practice of torture in a State party, the Committee is also empowered to institute a confidential inquiry, in all States parties except nine which have not recognized this competence. The Committee has undertaken seven of these inquiries and is currently considering others.

As to General Comments, the Committee has adopted two:  one in the context of individual complaints, with respect to non-refoulement; and a second on States parties’ obligations to prevent torture under Convention article 2.

More information on the Committee’s activities is available in its annual reports to the General Assembly which, since 2008, also include the report of the Subcommittee on Prevention.

States Parties’ Obligations under the Convention
By ratifying the Convention against Torture, which codifies a norm of jus cogens (the prohibition against torture and its absolute character as a non-derogable right), States parties have the obligation to implement all Convention provisions. These obligations go far beyond incorporating the treaty’s definition of torture into the domestic legal order, the criminalization of torture with commensurate penalties.

They also encompass the duty to implement, de jure and de facto, Convention provisions, such as the non-refoulement of any person to States where there are substantial grounds for believing that (s)he would be in danger of being subjected to torture; the obligation to extradite or prosecute a person alleged to have committed acts of torture, the aut dedere aut judicare principle; the prohibition of using confessions extracted under torture in legal proceedings; the inclusion of education and information on the prohibition in the training of law enforcement personnel; and the obligation to ensure that the competent authorities proceed to a prompt, effective and impartial investigation, wherever there is reasonable ground to believe that torture has been committed in any territory under its jurisdiction. States parties must also ensure that complainants and witnesses are protected against all ill-treatment or intimidation as a consequence of filing a complaint or providing evidence; and their legal system should further guarantee that victims can obtain redress and have an enforceable right to fair and adequate compensation and full rehabilitation. 

The obligation to prevent torture and other cruel, inhuman or degrading treatment or punishment (“ill-treatment”) is indivisible, interdependent and interrelated, thus the prohibition of ill-treatment is also non-derogable under the Convention even in emergency situations. The Committee has made clear that where State authorities have reasonable grounds to believe that ill-treatment is being committed by non-State officials or private actors and State authorities fail to exercise due diligence to prevent, investigate, prosecute, and punish the perpetrators, the State bears responsibility under the Convention for acquiescing in such acts. The Committee has applied this principle, for instance, to States parties’ failure to prevent and protect victims from gender-based violence, such as rape, domestic violence, female genital mutilation, and trafficking.

The Committee has also placed the protection of minorities, marginalized individuals or populations particularly at risk of torture at the center of State obligations to prevent torture or ill-treatment, as non-discrimination is a basic principle in the protection of human rights and fundamental to the Convention’s implementation. States parties should, therefore, ensure the protection of members of groups especially at risk by adopting positive legal and administrative measures of prevention and protection, and by investigating, prosecuting and punishing all acts of violence and abuse against these individuals. Human rights defenders and members of non-governmental organizations are also of particular concern.
Difficulties and Challenges
Chairperson, Distinguished Representatives and Observers,
Since the Universal Declaration of Human Rights, which stipulates unequivocally that no one “shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment”, a substantial number of international and regional instruments incorporate the prohibition and prevention of torture and other forms of cruel, inhuman or degrading treatment.  Underscoring the prohibition’s importance, the international community considered it necessary to adopt a special treaty against torture, together with a supervisory organ, the Committee against Torture.  As a result, there is no legal vacuum that would allow questioning the prohibition.  These developments have been essential to advance, with the mantle of legal legitimacy, the values of human dignity embodied in those treaties and conventions.  As we have seen in the Committee against Torture, in different instances States have incorporated internally their international obligations and strengthened their legal framework.  As a member of the Committee, I have seen how, through our petition procedures, individuals have been protected from being sent to countries where they run a risk of being tortured, and cases of satisfaction for minority groups subjected to inhuman treatment.  I have also witnessed the value of the dialogue with States parties that has become more transparent with the participation of high-level State delegations and contributions by civil society, thereby greatly enriching this mechanism’s substance and outreach.
Despite this impressive international legal framework, we cannot affirm that torture has decreased.  The Committee’s work over the last two decades exposes a worrisome and grim reality: numerous instances where the Convention’s provisions and the Committee’s recommendations are not implemented by States parties; refusal to adopt a clear definition of torture, to criminalize torture and establish adequate penalties;  failure to investigate alleged cases of torture; impunity for perpetrators of acts of torture; expulsion, return and extradition of persons to States where there are substantial grounds for believing that they are in danger of being subjected to torture; and “rendition” of suspects with the purpose of submitting them to acts of torture in countries that continue to use torture as a means of investigation and interrogation. Deplorable conditions of detention are still the norm in too many States.  Forced disappearances continue to deny persons their basic legal safeguards, and rehabilitation or compensation is rarely provided to victims of torture or their families.

Full implementation is far from being achieved by the 146 States parties to the Convention and, needless to say, by the 46 members States of this Organization that have yet to ratify the Convention. 
The Committee’s support to States parties’ obligations, and measures that, in the Committee’s view, the Assembly should take to further the Convention’s goals 
The Committee is deeply concerned about this situation and, in strict compliance with its mandate, has engaged in finding new means to assist States parties in fulfilling their obligations. Needless to say, we look forward to your ideas on these important matters.  Allow me to refer to some important measures adopted by the Committee to assist the States parties.

The Committee adopted follow-up procedures in 2002 for decisions on individual complaints and in 2003 for concluding observations to assist States in complying and implementing their obligations. Rapporteurs have been designated for this purpose. The Committee was one of the first treaty bodies to establish a procedure for concluding observations.  Thus far, 49 out of 67 States have participated in the follow-up procedures, showing the success of this mechanism, allowing for continuous communication with the States parties. 
In 2007, following discussions with States, a second measure was adopted to assist States parties in fulfilling their reporting obligations which, particularly for those with limited resources, can be very burdensome.  This new optional reporting procedure consists of transmitting a list of questions to States and their responses will constitute the State party's report. The Committee was the first treaty body to adopt this procedure. 
Twenty such lists have already been submitted to States parties regarding reports due in 2009 and 2010 and, at the upcoming November session, similar lists will be adopted for reports due in 2011. This should permit better and timely State reporting, thus enabling more frequent dialogue with States parties with the goal of complying with Convention obligations.
These innovative measures create, however, an additional burden on the Committee. With only 10 members, the Committee is the human rights treaty body with the smallest membership. Combined with the already heavy Committee workload, these new measures are creating serious difficulties due to lack of time, as these procedures must be conducted together with the consideration of State reports, at a pace of seven per session to avoid creating a backlog. The human resources of the Committee’s Secretariat, in spite of the efforts of the staff, are also much too limited to adequately support the Committee’s new demands. 
In this context, the Committee has requested the General Assembly to provide necessary financial support to enable it to meet for additional time, as presented in the Committee’s current annual report before you (A/64/44).
The Committee will continue to fulfill its obligations, including improving its working methods.  However, only with additional meeting time can its mandate be adequately carried out. In addition to considering State reports and individual complaints, more than 100 of which are currently pending, the Committee envisages discussing two new General Comments, one relating to the issue of facts presented to the Committee and the other to Article 14 on the right to redress, reparation and compensation.  The interpretation of the Convention’s provisions through new General Comments will also enhance the effectiveness of the Convention.

Chairperson, Distinguished Representatives and Observers,
Twenty-five years ago the States parties adopted the Convention against Torture.  It was an important act to imagine and help shape the world in which we want to live.  

At the end of the 20th century, Gabriel García Márquez, a recipient of the Nobel Prize for Literature, was asked at a conference organized by the Inter-American Development Bank as to what we could expect from the 21st century.  Mr. Márquez said that we should not expect anything from a date change or the mere passage of time.  He added that the most important things that have happened to humankind – such as Beethoven’s Ninth Symphony or heart transplants – were first imagined by their authors and then translated into reality.  The international community has imagined a world free from torture by adopting the Convention.  The realization of this act of imagination is possible and depends on us.  Let us work together to achieve that goal.

I thank you for your attention, and look forward to a fruitful dialogue.
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