TORTURE UNDER INTERNATIONAL LAW

What constitutes torture under international law is defined in a number of international
and regional instruments, inter alia:

= Declaration on_the Protection of All Persons from Being Subjected to Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (1975)

Article 1

1. For the purpose of this Declaration, torture means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted by or at the instigation of a
public official on a person for such purposes as obtaining from him or a third person
information or confession, punishing him for an act he has committed or is suspected of
having committed, or intimidating him or other persons. It does not include pain or suffering
arising only from, inherent in or incidental to, lawful sanctions to the extent consistent with
the Standard Minimum Rules for the Treatment of Prisoners.

2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or degrading
treatment or punishment

= International Covenant on Civil and Political Rights (1966)

Article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his free consent to medical or
scientific experimentation.

= Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (1984)
Article 1

For the purposes of this Convention, the term "torture" means any act by which severe pain
or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing him
for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It
does not include pain or suffering arising only from, inherent in or incidental to lawful
sanctions.

This article is without prejudice to any international instrument or national legislation which
does or may contain provisions of wider application.

= Inter-American Convention to Prevent and Punish Torture (1985)

Article 2



For the purposes of this Convention, torture shall be understood to be any act intentionally
performed whereby physical or mental pain or suffering is inflicted on a person for purposes
of criminal investigation, as a means of intimidation, as personal punishment, as a
preventive measure, as a penalty, or for any other purpose. Torture shall also be understood
to be the use of methods upon a person intended to obliterate the personality of the victim or
to diminish his physical or mental capacities, even if they do not cause physical pain or
mental anguish.

The concept of torture shall not include physical or mental pain or suffering that is inherent
in or solely the consequence of lawful measures, provided that they do not include the
performance of the acts or use of the methods referred to in this article.

= Statute of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991(1993)

Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons committing or ordering
to be committed grave breaches of the Geneva Conventions of 12 August 1949, namely the
following acts against persons or property protected under the provisions of the relevant
Geneva Convention:

(...) b) torture or inhuman treatment, including biological experiments; (...)

Article 5 - Crimes against humanity

The International Tribunal shall have the power to prosecute persons responsible for the
following crimes when committed in armed conflict, whether international or internal in

character, and directed against any civilian population: (...) f) torture; (...)

= Statute of the International Tribunal for Rwanda (1994)

Article 3: Crimes against Humanity

The International Tribunal for Rwanda shall have the power to prosecute persons
responsible for the following crimes when committed as part of a widespread or systematic
attack against any civilian population on national, political, ethnic, racial or religious
grounds: (...) f) Torture;

= The Rome statute of the International Criminal Court (1998)

Article 7 Crimes against humanity

1. For the purpose of this Statute, "crime against humanity" means any of the
following acts when committed as part of a widespread or systematic attack directed against
any civilian population, with knowledge of the attack:

(...)
® Torture;
(...)



2. For the purpose of paragraph 1:

(...)

"Torture" means the intentional infliction of severe pain or suffering, whether physical or
mental, upon a person in the custody or under the control of the accused; except that torture
shall not include pain or suffering arising only from, inherent in or incidental to, lawful
sanctions;

Article 8 War crimes

1. The Court shall have jurisdiction in respect of war crimes in particular when
committed as part of a plan or policy or as part of a large-scale commission of such crimes.
2. For the purpose of this Statute, "war crimes" means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of

the following acts against persons or property protected under the provisions of the relevant
Geneva Convention:

(..)

(i1) Torture or inhuman treatment, including biological experiments;

= FElements of Crime as contained in_the finalized draft prepared by the fifth session of
the Preparatory Commission for the International Court held in New York from June 12 to
30 2000

Article 7 (1) (f) Crime against humanity of torture
Elements

1. The perpetrator inflicted severe physical or mental pain or suffering upon one or more
persons.

2. Such person or persons were in the custody or under the control of the perpetrator.

3. Such pain or suffering did not arise only from, and was not inherent in or incidental to,
lawful sanctions.

4. The conduct was committed as part of a widespread or systematic attack directed against
a civilian population.

5. The perpetrator knew that the conduct was part of or intended the conduct to be part of a
widespread or systematic attack directed against a civilian population.

Article 8 War crimes
Atrticle 8 (2) (a) (ii)-1 War crime of torture
Elements

1. The perpetrator inflicted severe physical or mental pain or suffering upon one or more
persons.

2. The perpetrator inflicted the pain or suffering for such purposes as: obtaining
information or a confession, punishment, intimidation or coercion or for any reason
based on discrimination of any kind.

3. Such person or persons were protected under one or more of the Geneva Conventions of
1949.



4. The perpetrator was aware of the factual circumstances that established that protected
status.

5. The conduct took place in the context of and was associated with an international armed
conflict.

6. The perpetrator was aware of factual circumstances that established the existence of an
armed conflict.

Article 8 (2) (¢) (i)-4 War crime of torture
Elements

1. The perpetrator inflicted severe physical or mental pain or suffering upon one or more
persons.

2. The perpetrator inflicted the pain or suffering for such purposes as: obtaining
information or a confession, punishment, intimidation or coercion or for any reason based
on discrimination of any kind.

3. Such person or persons were either hors de combat, or were civilians, medical
personnel or religious personnel taking no active part in the hostilities.

4. The perpetrator was aware of the factual circumstances that established this status.

5. The conduct took place in the context of and was associated with an armed conflict not
of an international character.

6. The perpetrator was aware of factual circumstances that established the existence of an
armed conflict.



