Guiding Principles on Foreign Debt and Human Rights
INTRODUCTION
The Charter of the United Nations expresses a universally shared commitment “to achieve international cooperation in solving international problems of an economic, social and cultural or humanitarian character and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion.” This commitment is also reflected in several human rights treaties and declarations.
The full enjoyment of all human rights requires that adequate resources are allocated to this goal by States, which bear the primary responsibility for the protection and promotion of human rights. Nevertheless, the available resources are often limited and resource allocation undermined by a broad range of factors, including the fulfilment of external debt service obligations. In this regard, it is notable that the various United Nations human rights bodies have consistently acknowledged that excessive debt service payments constitute an obstacle to development and the realization of human rights in many developing countries. 

This challenge requires a response that strikes an appropriate balance between the obligations of States arising from their external debt arrangements and under international human rights law. This balance cannot be achieved through unilateral actions and domestic policy orientations on the part of individual States but requires concerted international action in the spirit of international cooperation and assistance as underscored in the UN Charter and other instruments. Consequently, a number of high-level summits of world leaders have called for the formulation of a comprehensive solution to the external debt problem, particularly of developing countries. In this regard, the Vienna Declaration and Programme of Action (1993) “calls upon the international community to make all efforts to help alleviate the external debt burden of developing countries, in order to supplement the efforts of the Governments of such countries to attain the full realization of the economic, social and cultural rights of their people.”
 Similarly, the Millennium Declaration (2000) from which the Millennium Development Goals (MDGs) are drawn, acknowledges the need for reform of the international financial system to make it open, rules-based, predictable and non-discriminatory.
 Specifically, this goal demands “deal[ing] comprehensively with the debt problems of developing countries” through national and international measures in order to make debt sustainable in the long term. Lastly, the Monterrey Consensus (2002) adopted during the UN International Conference on Financing for Development advocates “consideration by all relevant stakeholders of an international debt workout mechanism, in the appropriate forums, that will engage debtors and creditors to restructure unsustainable debts in a timely and efficient manner.”

In its resolution 2004/18 of 16 April 2004 the Commission on Human Rights requested the independent expert “to draft general guidelines to be followed by States and by private and public, national and international financial institutions in the decision-making and execution of debt repayments and structural reform programmes, including those arising from foreign debt relief, to ensure that compliance with the commitments derived from foreign debt will not undermine the obligations for the realization of fundamental economic, social and cultural rights, as provided for in the international human rights instruments.”
The present Guiding Principles are a response to the foregoing. The Principles are based on recognition of States’ existing obligations to respect, protect and fulfil human rights, the obligations of international financial institutions and private corporations to respect human rights, as well as the need for a comprehensive solution to the external debt problems of developing countries that is anchored to a human rights based framework. 
SECTION I - SCOPE AND PURPOSE
1. These Guiding Principles are designed to assist States and all relevant actors including private and public, national and international financial institutions, bilateral lenders and organised groups of bondholders in the conduct of their respective activities and pursuit of their respective interests relating to external debt. 
2. The overriding aim of these Principles is to balance a debtor State’s contractual obligations arising from its external indebtedness and its international legal obligations to respect, protect and fulfil all human rights, particularly economic, social and cultural rights.
3. These Principles apply to the lending and borrowing decisions of States and other actors as appropriate, the negotiation and execution of loan agreements or other debt instruments, the utilisation of external loan funds, debt repayments, the renegotiation and restructuring of external debt, the provision of debt relief when appropriate and to all policies, strategies and activities related thereto. 
4. For the purposes of these Principles, external (or foreign debt) refers to a financial obligation owed to a non-resident lender which may either be an international financial institution, a bilateral or multilateral lender, a private financial institution or a bondholder. The aggregate of a State’s outstanding external debts is referred to as its external debt stock.
5. These Principles reflect and are consistent with international human rights standards. They apply existing human rights standards as they pertain to problems or issues occasioned by the external indebtedness of States and related policies.
SECTION II - FOUNDATIONAL PRINCIPLES
Ensuring the primacy of human rights
6 All States, whether acting individually or collectively, have the obligations to respect, protect and fulfil human rights. They should ensure that any and all of their activities concerning their lending and borrowing decisions, the negotiation and execution of loan agreements or other debt instruments, the utilisation of loan funds, debt repayments, the renegotiation and restructuring of external debt, and the provision of debt relief when appropriate, do not derogate from these obligations.

7 All States should pursue effective policies and measures aimed at creating the conditions for ensuring the full realization of all human rights, bearing in mind the indivisibility, interdependence and interrelatedness of all human rights and taking into account the potentially negative impact on the enjoyment of human rights of external debt servicing and the adoption of related economic reform policies.
8 Any foreign debt strategy must be designed not to hamper the improvement of conditions guaranteeing the enjoyment of human rights and must be directed, inter alia, to ensuring that debtor States achieve an adequate level of growth to meet their social and economic needs and their development requirements, as well as fulfilment of their human rights obligations. 

9 International financial organizations and private corporations have an obligation to respect international human rights.
 This implies a duty to refrain from formulating, adopting, funding and implementing policies and programmes which directly or indirectly contravene the enjoyment of human rights. 
Equality and non-discrimination

10. States must design and implement policies and programmes to further the delivery of basic services essential for the enjoyment of all human rights, particularly economic, social and cultural rights, in a manner that is consistent with the principle of equality and non-discrimination.
11. States should analyse policies and programmes, including those relating to external debt, macroeconomic stability, structural reform and investment, with respect to their impact on poverty and inequality, social development and the enjoyment of human rights, as well as their gender implications, and adjust them as appropriate, to promote a more equitable and non-discriminatory distribution of the benefits of growth and services.
Progressive realisation 

12. States’ obligations to achieve progressively the full realisation of economic, social and cultural rights entail the attainment of the continuous improvement of living conditions of their populations. It requires States to move as expeditiously as possible towards the full realisation of these rights. 
13. States should ensure that their rights and obligations arising from external debt agreements or arrangements, particularly the obligation to repay external debt
, do not hinder the progressive realisation of economic, social and cultural rights.
Minimum core obligations

14. Every State has an obligation to ensure the satisfaction of the minimum essential levels of each economic, social and cultural right. The minimum essential levels of each of these rights should be seen as the base level from which States should endeavour to improve the enjoyment of the right.
15. States should ensure that their rights and obligations arising from an external debt agreement or arrangement, particularly the obligation to repay external debt, do not derogate from their minimum core obligations with respect to these rights.
Non-retrogression
16. States have an obligation to avoid retrogressive measures which is any deliberate action that has the effect of impairing the advancement in economic, social and cultural rights and thus hindering the continuous attainment of these rights. 
17. States should ensure that their rights and obligations arising from external debt, particularly the obligation to repay external debt, do not lead to the deliberate adoption of retrogressive measures.
The duty of international cooperation among States
18. Articles 55 and 56 of the UN Charter and various human rights treaties and declarations reflect clear requirements for States to cooperate with and assist each other in order to achieve certain goals, including ensuring development and eliminating obstacles to development, finding solutions to international economic, social, health, and related problems, and promoting universal respect for, and observance of, human rights and fundamental freedoms.
19. The duty of international assistance and cooperation enjoins States to ensure that their activities, and those of their residents and corporations, do not violate the human rights of people abroad and that States, individually or through membership of international institutions, do not adopt or engage in policies that undermine the enjoyment of human rights or further engender disparities between and within States.  
The shared responsibility of creditors and debtors 

20. Creditors and debtors share responsibility for preventing and resolving unsustainable debt situations.
 This principle lies at the core of an equitable global financial system. 
Ensuring an independent process of national development

21. Every State has the sovereign and inalienable right to implement a process of national development independently and free from pressure, influence or interference from external actors, including other States and international financial institutions. An independent process of national development means that the legitimate leaders of the people have effective control over the direction of the country’s economic development. This process should be participatory, accountable and responsive.

22. The right to self-determination requires the legitimate authorities of a State to have independent control over the direction of a State’s economy (i.e. where it is going) and effective involvement in economic planning (i.e. how to get there).
23. The principle of permanent sovereignty over natural resources implies the right of all States to possess, use, or otherwise dispose of their natural wealth and resources as they deem proper and free from unwanted pressure, influence or interference from external actors, including other States and international financial institutions.
Transparency, participation and accountability

24. Transparency, participation and accountability are core values that should be observed in the lending and borrowing decisions by States and other actors as appropriate, the negotiation and execution of loan agreements or other debt instruments, the utilisation of loan funds, making of debt repayments, the renegotiation and restructuring of external debts, and implementation of debt relief when appropriate.
(a) Transparency requires the full disclosure of all relevant information regarding loan agreements, debt repayments, debt management, outcomes of public debt audits and other related matters. 
(b) Participation requires effective and meaningful input from all stakeholders (including project beneficiaries) in loan policy and resource utilization decisions. 
(c) Accountability requires remedial measures that ensure decision-makers are answerable, if warranted, for their actions regarding external debt agreements or arrangement, as well as external debt policies and strategies. 
25. Transparency and participation further require oversight by the relevant representative bodies and civil society organisations.
SECTION III - OPERATIONAL PRINCIPLES 
A. External Debt

General legal and institutional framework

26. Borrower States should have a comprehensive legal and institutional framework that promotes and ensures transparency and accountability in the loan negotiation and contraction as well as public debt management processes. Such framework should also clarify the roles of different institutions in loan negotiation, contraction, debt management and oversight.

27. Borrower States should set limits for international loans through appropriate budgetary legislation. Any changes to such ceilings should require the approval of Parliament or other democratically constituted national legislative body.
Decision to borrow or to lend 
28. Every Borrower State should conduct a transparent and participatory needs assessment in order to ascertain whether it has a genuine need to obtain a new loan. It is incumbent upon each Borrower State to demonstrate that its decision to borrow has been given the most careful consideration and is fully compliant with the foundational principles identified in Section II above, particularly the need to ensure the primacy of human rights.
29. Prior to obtaining a new loan, a Borrower State should reassess the existing allocation of its financial resources and should satisfy itself that its need for additional funds cannot be met by re-orienting existing budgetary allocation. In addition, if such allocation does not reflect a high priority for human development spending, it should be adjusted accordingly.
30. All lenders should satisfy themselves that a Borrower State has made an informed decision to borrow. They should conduct due diligence or obtain assurances from the Borrower State to ensure that the loan funds will not be wasted to official corruption, economic mismanagement or other unproductive uses in the Borrower State. If any such eventuality is reasonably foreseeable under the circumstances, lenders should not provide the loan or continue with the disbursement of the loan.
31. All lenders should conduct due diligence to ensure that the proposed loan will not increase the Borrower State’s external debt stock to an unsustainable level. Lenders should satisfy themselves that, even with the new loan, the Borrower State is still capable of servicing its external debt without compromising its ability to perform its international human rights obligations mentioned in Section II. 
32. Lenders should not finance activities or projects that violate, or would foreseeably violate, human rights in the Borrower States. To avoid this possibility, it is incumbent upon lenders intending to finance specific activities or projects in Borrower States to conduct a credible Human Rights Impact Assessment (HRIA) as a pre-requisite to providing a new loan. Alternatively, lenders may request the national human rights institution of the Borrower State, if any, to conduct such assessment. 
33. For the purposes of these Principles, an HRIA is understood as a systematic process, based on the normative framework of international human rights law, which aims to measure the impact of an activity or project on human rights.  
Loan negotiation and contraction 
34. During negotiations, the key terms and conditions of the loan agreement should be fully disclosed to the public.
35. The negotiation process should be informed by the inputs previously gathered through consultations of all stakeholders, including civil society organisations. 
36. Lenders that negotiate with officials of a Borrower State should recognise that the latter have a fiduciary duty to act in the best interest of their principal, namely, the Borrower State, which in turn represents its people in the international system. The discharge of this fiduciary duty is typically governed by formal and substantive requirements prescribed by the law of the Borrower State.
Legal authority to contract
37. The contraction of loans or other debt obligations should comply with the formal and substantive requirements which are prescribed by the applicable national laws and regulations of both the Borrower State and the Lender State (or, as the case may be, the State having jurisdiction over private lenders). In particular, any prior approval or authorisation required by domestic law or regulation should be fully complied with.
Use of loan funds 
38. Except in general-purpose borrowing, the additional funding made available through external loans should only be used for the activity or project for which it was originally contracted.
39. In addition, funds obtained through external loans should not be used to fund any activity or project that will contribute to or exacerbate violations of human rights, particularly economic, social and cultural rights.

Debt servicing or repayment

40. Debtor States should ensure that their level of debt servicing is not so excessive or disproportionate relative to their financial capacity and other resources as to amount to a diversion of their resources away from the provision of social services to their population, including those pertaining to economic, social and cultural rights.
41. Debtor States should use their financial resources optimally in order to realise all human rights. Excessive or disproportionate debt servicing that takes away financial resources meant for human rights realisation should be adjusted or modified accordingly to reflect the primacy of human rights. Debtor State’s budgetary allocations should reflect the priority of human rights-related expenditures.
42. Debtor States should not allow their external debt repayments to reach an excessive or disproportionate level where they can no longer perform its minimum core obligation referred to in Section II.
43. Debtor States should avoid deliberately adopting retrogressive measures as defined in Section II in order to allocate more financial resources to external debt repayments. 
Renegotiation and restructuring 

44. The obligation of debtor States to repay under a valid and legitimate external debt agreement cannot be considered absolute. Under appropriate circumstances, it permits of changes in the reciprocal obligations between a debtor State and its creditors when the external debt becomes unpayable. Certain circumstances may warrant changes even in legally grounded claims of debt repayment.
45. Debtor State that experience difficulty in repaying their external debts should renegotiate them with their creditors. The aim of the renegotiation is to reach a restructuring agreement that enables the debtor State to service its external debts without compromising its capacity to perform its international human rights obligations mentioned in Section II. The renegotiation and restructuring should cover all types of external debts owed to all types of external creditors, including international financial institutions.
Debt relief
46. The alleviation of debt and debt-service burdens of heavily indebted countries, including through debt relief efforts, should take place in the framework of the realization of all human rights, particularly economic, social and cultural rights.

47. Debt relief efforts must not compromise the provision of basic services. In particular, debt relief conditions that may adversely impact the realization of human rights or undermine development in the beneficiary State must be avoided.

48. Financing from debt relief must neither replace official development assistance nor be considered as such.

Debt moratorium

49. When a change in circumstances beyond the control of the Borrower arises, the parties should negotiate and agree on a moratorium on debt repayment. Such a moratorium should apply to the principal, interest, commission and penalties. 

Sale of debt on the secondary market

50. In order to prevent aggressive litigation by commercial creditors, loan agreements should impose clear restrictions on the sale or assignment of debts to third parties by creditors without the prior informed consent of the borrower States. Every effort must be directed towards achieving a negotiated settlement between the creditor and the debtor.
51. Where a debt has been sold or assigned after the failure of settlement negotiations between the creditor and debtor, all relevant provisions contained in the original loan agreement, such as interest rates and change of circumstances, should apply.
52. If the debtor State has been granted debt relief through an international debt relief mechanism (such as the Heavily Indebted Poor Countries’ Initiative), the amount of debt recoverable by the litigating creditor should not exceed that recovered by other creditors.

53. Creditors should not sell sovereign debt on the secondary market to creditors that have previously refused to participate in agreed debt restructuring. 
Currency of the loan

54. In order to help balance exchange rate risk, lenders should offer the possibility of borrowing all or part of the loan in the Borrower State’s local currency.
B. Debt sustainability

Debt sustainability assessment

55. Debt sustainability assessments must not be limited to economic considerations (the Borrower State’s economic growth prospects and ability to service their debt obligations) but must also take into consideration the impact of debt burdens on a country’s ability to implement its development goals and to fulfil its international human rights obligations.  

Public debt audits
56. Borrower States should conduct periodic public audits of their debt portfolios in accordance with national legislation designed for this purpose. The finding of such audits must be publicly disclosed to ensure transparency and accountability in the management of the State’s external debt stock and should inform future borrowing decisions by the State as well as its debt strategy, development expenditure and human rights action plans.

57. Public audits of debt portfolios should assess the loan contraction process, use of loan funds and the impact of debt on development and the realization of human rights.
58. Lenders should similarly conduct regular public audits of their lending portfolios to assess compliance with the objectives of their foreign development cooperation or lending policies, the development priorities of Borrower States and universally recognized human rights standards. The findings of such audits should be publicly disclosed.
59. In the case of borrower or lender States, public audits should be conducted by institutions or entities as may be provided for by national legislation, including national legislatures, national human rights institutions, debt management offices, or any other independent Government agency or office.
Contingent liabilities

60. Borrower States should consider the impact that contingent liabilities (including debts generated by or related to export credits or foreign investments) have on the government financial position when making borrowing decisions or assessing the sustainability of their debts.
C. National Development Strategy
61. A national development strategy should be country-owned and should contain development goals that are responsive to the needs of the people who are the ultimate beneficiaries of development. Such goals should be agreed through a meaningful and participatory consultation process involving all stakeholders, especially civil society organisations.

62. In particular, any economic, financial or technical advice, instruction, guidance or similar recommendation by external actors, particularly by international financial institutions, which are meant to address the problems occasioned by external indebtedness, should respect the debtor State’s independent process of national development as defined in Section II.
63. Any such economic, financial or technical advice, instruction, guidance or similar recommendation should be accorded lesser weight or importance by a debtor state if it contravenes the main development goals prioritised and agreed during the consultation process referred to in Section III (A).
64. Any such economic, financial or technical advice, instruction, guidance or similar recommendation should be exclusively aimed towards restoring a debtor state’s economic viability and growth, and thus its ability to repay its external debts without sacrificing its ability to perform its international human rights obligations. Other objectives that are remotely or tangentially connected with this aim should be avoided.
65. In particular, the implementation of policies such as privatisation, trade liberalisation, investment deregulation and financial sector liberalisation should ensure that such policies do not impair the realization of all human rights, particularly economic, social and cultural rights, in debtor states. Whenever such policies are deemed necessary by a debtor State, adequate social security measures to mitigate their adverse impact, especially on vulnerable or marginalised groups, must be put in place.
66. Creditor States and the international financial institutions should not take advantage of an economic, financial or external debt-related crisis as an opportunity to push for structural reforms in debtor States, however useful they may be in the long term. Such reforms should be initiated, formulated and implemented by the debtor States themselves, if they deem appropriate, in pursuance of an independent process of national development. 

Alignment to national development goals

67. Loans and investment agreements must be consistent with country-designed development strategies.
Investment agreements

68. To the extent that investment agreements contemplate debt as a type of investment and subject to their coverage, they should be consistent with and not undermine these Principles
D. Resolution of Debt-related Issues
69. Debt repayment problems and debt-related disputes must be resolved by an independent mechanism. In this regard, States and all relevant actors including international financial institutions, bilateral or multilateral lenders and private financial institutions should consider the establishment of an international debt work-out mechanism, in the appropriate fora, to restructure unsustainable debts and resolve debt disputes in a fair, transparent, efficient and timely manner.
70. The main aim of such a mechanism is to ensure that debtor States can achieve economic viability and growth, and restore their capacity to service their external debts without compromising the fulfilment of their international human rights obligations.
71. The establishment and operation of such mechanism should be guided by the foundational principles set out in Section II, as well as the following specific considerations:
(a) The international debt restructuring mechanism should be independent of creditors and debtors;
(b) The assessment of the debtor State’s economic or financial situation should be made by a neutral body;
(c) The mechanism should ensure that a debtor State, during and after the restructuring process, should be able to fulfil its international human rights obligations, implement its development programme and provide basic services to its population;
(d) The mechanism should have the mandate to rule on the alleged “odiousness” or “illegitimacy” of particular external debts. The criteria to be used to ascertain the odiousness or illegitimacy of a particular external debt should be defined by national legislation taking into account the following elements:
(1) The absence of consent by the debtor State’s population;

(2) The absence of benefit to the debtor State’s population; and

(3) The creditor’s awareness of the above facts.
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