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September 13, 2011

Members of the United Nations

Committee on the Rights of Persons with Disabilities

Office of the United Nations High 

Commissioner for Human Rights (OHCHR)

Palais Wilson

52 rue des Pâquis

CH-1201 Geneva, Switzerland

Re: Pre-Sessional Review of Peru

Dear Committee Members:

We write in advance of the Committee on the Rights of Persons with Disabilities’ upcoming pre-sessional review of Peru to highlight areas of concern that we hope will inform your consideration of the Peruvian government’s compliance with the Convention on the Rights of Persons with Disabilities (CRPD). This submission discusses violations of the rights of people with disabilities in Peru that are inconsistent with Articles 3, 5, 9, 12, 14, 17, 19, 20, and 29 of the Convention.  

This submission is based on ongoing monitoring of the human rights situation in Peru and interviews with more than 50 people, including persons with disabilities who faced obstacles in participating in the 2010 and 2011 municipal and national elections; disability rights and human rights advocates; the public ombudsperson and staff responsible for disability rights issues; legal professionals; and academics.  

In your upcoming Committee pre-sessional review of Peru, Human Rights Watch urges you to question the government of Peru about the following key issues, which at present seriously undermine the rights of persons with disabilities: 

1. Exclusion of persons with disabilities from the national voter registry;

2. Failure to provide accommodations at voting stations;

3. Failure to ensure access to information about election processes, political parties, candidates, media and election events;

4. Disenfranchisement of persons with disabilities by judicial order or in institutions;

5. Involuntary detention of persons with disabilities.

Exclusion of persons with disabilities from voter registry (Articles 5, 12, and 29)

The right to political participation is both fundamental to democracy and a fundamental human right. The right to vote is the basis of political participation for all citizens in a democratic society, and Articles 12 and 29 of CRPD ensure that all persons with disabilities may enjoy legal capacity to participate in political and public life on an equal basis with others, directly or through freely chosen representatives. Yet discriminatory laws and norms in Peru, coupled with discriminatory practices, arbitrarily and systematically deprive persons with disabilities of their right to vote. 

Article 7 of the Peruvian Constitution recognizes the rights of persons with disabilities, stating, “Any individual unable to take care of himself due to a physical or mental disability has the right to respect for his dignity and to a legal protection, care, rehabilitation and security system.”
 The exercise of citizenship in Peru is intimately connected to political participation. Article 30 of the Constitution defines citizenship as a right belonging to every Peruvian over the age of 18, and the exercise of citizenship requires Peruvians to register to vote.
 Under Article 31 of the Constitution, all citizens “have the right to be elected and to freely elect their representatives.”
 The right to vote is guaranteed to every citizen “in enjoyment of his civil capacity,” and “any act that prohibits or abridges citizenship from the exercise of rights shall be null and punishable.”
 The Peruvian Constitution prohibits any suspension of the right to political participation without a judicial decision.

Article 2 of the Constitution recognizes that every person has the right to his or her identity and to equality before the law.
  The National Registry for Identification and Civil Status (RENIEC/Registro Nacional de Identificación y Estado Civil) is charged with issuing national identity cards, which serve, among other things, as the sole document regarding the right to vote for the person to whom it is issued.
  Peruvian law further establishes that in order for the national identity card to have legal effect, it must show proof of having voted in the last elections in which the holder of the identity card was obligated to vote, or absent such proof, of dispensation from voting.
 

Peru has taken some measures to protect the right to vote for persons with disabilities.
  Human Rights Watch research suggests, however, that people with disabilities in Peru continue to face arbitrary, and in some cases systematic, barriers to voting. 

In November 2010, RENIEC admitted to having excluded nearly 20,000 persons with intellectual or psychosocial disabilities from the voter registry.
 These names were excluded for a number of reasons: In some cases, when citizens presented a certificate of disability in order to receive national identity cards free of charge, the RENIEC official noted that they have an intellectual or psychosocial disability and did not include them in the voting registry.
 In other cases, the decision was based on arbitrary determinations by RENIEC functionaries that they were not entitled or obligated to vote.
  Human Rights Watch has documented nearly one dozen cases in which people with intellectual or psychosocial disabilities were barred from voting in 2010 municipal and/or 2011 presidential elections because they had been removed from the voter registry. In most of these cases, people had voted in past elections.

Under the Peruvian Constitution, electoral participation is compulsory for all citizens under the age of 70.
 Government officials claimed the purging of the voter registry would prevent voters with disabilities from being penalized for non-participation. After disability rights advocates pressed the government to address this intentional disfranchisement, people with disabilities were invited to re-register.
 But with limited time and poor communication about this decision, fewer than 60 persons with disabilities were able to re-register before the voter registry closed.  As a result, thousands of persons with disabilities were barred from voting in the national elections in April and May 2011. 

In your upcoming pre-sessional review of Peru, Human Rights Watch urges the Committee to question the government of Peru about the steps it has taken to restore voting rights to all persons with disabilities who were removed from the national voter registry and denied their constitutional right to vote.

We also urge the Committee to ask the government of Peru about what steps it has taken to protect persons with disabilities from such violations in the future (including training of all relevant government staff and volunteers).

Failure to provide accommodations at voting stations (Articles 5, 9, and 29)

News media coverage of the 2011 presidential election lauds the efforts of the National Office of Electoral Processes (Oficina Nacional de Procesos Electorales, ONPE) to make voting facilities accessible to people with disabilities, indicating 12,000 citizens with disabilities were expected to exercise their right to vote.
 Yet these reports mask the failure of the Peruvian government to provide accommodations for persons with disabilities at voting stations. 

Peruvian law requires that accommodations be made for people with physical and sensory disabilities to facilitate their participation in electoral processes, including that voting stations be relocated to the first floor and that blind persons be provided with Braille ballots or permitted to bring a person of confidence with them to assist with voting.
  Human Rights Watch research suggests that in practice, however, these accommodations are not always made, effectively barring many people with disabilities from voting. People with visual disabilities told Human Rights Watch that they had never been provided with a Braille ballot, despite having registered for one through ONPE’s website.  Human Rights Watch also interviewed election observers and persons with visual impairments who reported that persons with visual impairments were not permitted to bring a person of confidence with them to voting stations, and thus were impeded in exercising their right to vote.

Radio Programas del Perú Noticias documented widespread barriers to accessibility for voters with special needs during the April 2011 election.
 In a visit to different schools, a man was seen carrying his wife in his arms to the voting room in Nuevo Chimbote. In Cajamarca, no ramp was available for a woman in a wheelchair, who had to be carried to the voting station—not by employees of the Oficina Nacional de Procesos Electorales—but by other voters. In Puno, a person with a physical disability had to be supported by two police officers to reach the voting station. Another incident occurred in the Universidad Nacional de San Antonio Abad in Cusco, where an older man with an amputated leg was seen climbing to the third floor of the building to cast his vote. 

Since voting stations are often held in schools, inaccessibility of these buildings not only limits the right to vote, but more broadly restricts the right to education for people with disabilities. 

Human Rights Watch urges the Committee to question the government of Peru regarding efforts to ensure accessible, available voting procedures, facilities, and materials for persons with disabilities, including: establishing first-floor voting stations; ensuring Braille voting cards; and providing training for electoral officials to competently facilitate voting for persons with disabilities.

Failure to ensure access to information and communications about election processes, political parties, candidates, media and election events (Articles 5, 9, 29)

Article 9 of the CRPD requires governments to promote access to information for persons with disabilities in order to enable them to participate fully in all aspects of life. Access to information about the electoral process is necessary for meaningful political participation. Yet Human Rights Watch research suggests that persons with disabilities in Peru are denied access to essential information to enable them to exercise their right to political participation. 

The national office in charge of voting processes (ONPE) has an online registry through which persons with disabilities can request accommodation in voting.  Human Rights Watch found that many persons did not know about the ONPE registry because it was poorly publicized. Persons with visual and auditory disabilities reported that information about political parties and candidates was not provided in an accessible format.  We were also told that government officials and election monitors responsible for overseeing the voting tables were not trained about laws and norms to ensure accommodations for persons with disabilities.  More broadly, Human Rights Watch found that there was limited public awareness, including among government officials and functionaries, persons with disabilities, and their families, about the right to political participation and government obligations to make accommodations to ensure this right.

Human Rights Watch research also suggests that persons with disabilities faced barriers as candidates for office in obtaining access to media and to public events related to elections on an equal basis with other candidates.   

Human Rights Watch urges the Committee to question the government of Peru on its efforts to ensure access to information about electoral processes, media, and to public events for candidates for persons with disabilities. 

Disenfranchisement by judicial order and for persons in institutions (Articles 5, 12, 29)

Peruvian law, including its general disability law, enacted in 1999,
 fails to ensure rights protections required by international law as well as its own Constitution.  Peru’s Constitution and Civil Code deprive people with disabilities of their right to political participation. Human Rights Watch’s research also suggests that persons with disabilities in institutions are routinely barred from voting by institution directors, who do not permit them leave to vote.

The Constitution permits the suspension of the right to political participation in cases of judicial interdiction.
 Peru’s Civil Code limits the rights of persons with disabilities to exercise their “civil rights.” Article 3 of the Civil Code guarantees all people “the enjoyment of civil rights, apart from the exceptions expressly established by law.” 
 Among these exceptions are individuals deemed either “absolutely incapable” or “relatively incapable” of exercising their civil rights.
 Peru’s Civil Code limits the rights of persons with disabilities to exercise their civil rights, declaring certain individuals, including people with multiple sensory disabilities as “absolutely incapable.”
 People with intellectual disabilities and “those who suffer mental deterioration that prevents them from expressing their free will in an “indubitable manner” are considered “relatively incapable.”
 Under Article 45 of the Civil Code, “legal representatives of the incapable exercise their civil rights.”
 

Civil society and government have proposed legislation to amend relevant laws to comply with domestic and international obligations, including the right to legal capacity under the CRPD.  In its July 2010 submission on implementation of the CRPD, the Peruvian government reported that “CONADIS [Consejo Nacional para la Integración de la Persona con Discapacidad, a government agency within the Ministry of Women and Social Development] submitted a bill that would amend articles 43, 241 and 274 of the Civil Code as they relate to the ability of persons with disabilities to express their will unequivocally.”
  

The Public Ombudsman and disabled persons organizations, however, have raised concerns about government failure to implement necessary measures to ensure the participation of disabled persons in the development and monitoring of legislation and policies to conform to the CRPD.
 In October 2010, a proposed General Law on Persons with Disabilities was presented to Congress via a citizens’ initiative, the campaign for which was led by Sociedad y Discapacidad and Confederación Nacional de Discapacitados del Perú, leading disabled persons organizations in Peru, and which gathered the support of more than 55,000 citizens.  This bill proposes a more comprehensive modification of existing norms relating to persons with disabilities, including within the Civil Code, the General Health Law, the General Law on Education, the University Law, labor law, and others.

Human Rights Watch urges the Committee to question the government of Peru about what steps it has taken to adequately reform domestic laws in line with the CRPD, including measures taken with respect to the proposed amendments to the General Law on Persons with Disabilities presented via citizens initiative.

We also encourage the Committee to ask the government of Peru about its efforts to consult with and actively involve persons with disabilities and their respective representative organizations in development and monitoring of legislation and policies to implement the CRPD. 

Involuntary detention of persons with disabilities (Art. 12, 14, 19)

In July 2011, the government approved Law No. 29737, which amends Article 11 of the General Health Law to permit involuntary internment of persons with “mental disorders” or addiction.
  Disability and human rights organizations in Peru and throughout the region, have called for the repeal of this law because it violates Peruvian Constitutional protections and legal norms, as well as, inter alia, rights to protection against arbitrary detention, and to legal capacity guaranteed by Articles 12 and 14 of the CRPD.

The Public Ombudsman, as well as domestic and international civil society organizations, have documented serious abuses of the rights of persons with disabilities in institutions, including many cases of people detained without consent and against their will.
  Both Paul Hunt, as former Special Rapporteur on the Right to Health, and Manfred Nowak, as former Special Rapporteur on Torture, also raised concerns about the vulnerability of users of psychiatric services, in particular those confined in institutions, to violations of a range of their human rights within care, as well as inappropriate institutionalization of persons with intellectual disabilities.

The right to liberty and security of the person is embodied in Article 9 of the International Covenant on Civil and Political Rights (ICCPR),
 which states, “No one shall be subjected to arbitrary arrest or detention” and “no one shall be deprived of his liberty except on such grounds and in accordance with such procedures as are established by law.”
 Article 9 also mandates that an individual have the opportunity to challenge his or her detention, such that “[a]nyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that the court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful.”
 According to the UN Human Rights Committee, these provisions apply not only to those accused of crimes but also “to all persons deprived of their liberty by arrest or detention” including those detained because of, “for example, mental health difficulties, vagrancy, drug addiction, immigration control, etc.”

Article 14 of the CPRD, however, provides further protection concerning deprivations of liberty to persons with disabilities.
 It not only forbids arbitrary detention but also states that detention cannot be justified on the basis of the existence of a disability. There should therefore be some basis, one that does not discriminate based on disability, underlying the deprivation of liberty. 
For states that have ratified both the CRPD and ICCPR, Article 14 should be applied together with the  safeguards against detention in the ICCPR, under the doctrine that the combined effect of any treaties or domestic norms should be interpreted so as to offer the greatest protection to the individual.
  Additionally, Article 14, particularly when read in combination with Article 19 of the CRPD (the right to live in the community), provides a strong basis for the end of forced institutionalization on the grounds of disability.

Human Rights Watch urges the Committee to question the government of Peru on the status of Law No. 29737 and other mental health laws, and on efforts to ensure that these laws comply with Articles 12, 14 and 19 of the CRPD. 

We hope you will find the comments in this letter useful and would welcome an opportunity to discuss them further with you. Thank you for your attention to our concerns, and with best wishes for a productive session.

Sincerely,
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Rebecca A. Schleifer, JD, MPH                             Shantha Rau Barriga

Advocacy Director                                                 Disability Rights Researcher/Advocate

Health and Human Rights Division
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