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Objectives of the Seminar
In the context of the recent adoption of the Convention on the Rights of Persons with Disabilities, the Office of the High Commissioner for Human Rights is organizing this seminar with three principal aims:

· to facilitate an understanding of torture and other forms of ill treatment in light of the recently adopted Convention on the Rights of Persons with Disabilities.
· to identify the forms of torture and ill treatment mostly affecting persons with disabilities. 

· to help mainstreaming the rights of persons with disabilities within the work of the Special Rapporteur on the question of torture and the UN Committee against torture. 

This guiding note for discussion is intended to provide participants with relevant background information regarding the recently adopted Convention on the Rights of Persons with Disabilities in connection with the question torture. After providing an overview of torture under international law, the paper addresses specific issues corresponding to the themes subject to the specific sessions of the seminar.  
What are the main features of the CRPD relevant for the prohibition of torture in connection with persons with disabilities?

The recently adopted Convention on the Rights of Persons with Disabilities (CRPD) is half way through to become a legally binding instrument. Up to date 11 States have ratified it, and 118 have signed it. It is expected that it will soon enter into force. Once in force, it will be a legally binding instrument for those States parties and Signatories will have the obligation to refrain from acts which would defeat the object and purpose of the Convention. 

CRPD helps clarifying the prohibition of torture and ill treatment in connection with persons with disabilities. It does so by introducing a fundamental paradigm shift in the understanding of disability and by establishing a comprehensive legal framework of the rights and fundamental freedoms of persons with disabilities. 

First the Convention recognizes that disability is the result of the interaction between an individual with impairment and the physical, attitudinal and other barriers in society. The medical and charity model is completely abandoned in favour of a human rights and social model. Persons with disabilities are neither regarded as passive recipients of charity, health and social care, nor as unhealthy persons with something to be fixed or from whom society needs to be protected from. On the contrary, they are recognized as subjects entitled to ALL human rights and fundamental freedoms on an equal basis with others with no exception on the basis of their disability.  The Convention establishes no new rights but clarifies their meaning in the context of disability as well as the obligations of the States in ensuring their full enjoyment and active participation in society. In fact, all articles in the Convention are to be interpreted in accordance with the principle of respect for their dignity, individual autonomy including the freedom to make one’s own choices, and the independence of persons; the principle of equality and non discrimination (including equality between men and women and of the respect of the evolving capacities of children); the principle of full participation in society; and the principle of accessibility. 

Second, the Convention provides as well a comprehensive legal framework to protect persons with disabilities from torture and ill treatment. It includes an absolute prohibition of torture and ill treatment and establishes the obligation of States Parties to prevent persons with disabilities from torture and ill treatment on an equal basis with others. (Art. 15 CRPD). In addition the Convention recognizes:

· “the right of every person with disabilities to respect for his or her physical and mental integrity on an equal basis with others” (Art.17 CRPD). 

· their right to liberty and security, prohibiting deprivation of liberty on the basis of disability with no exceptions (Art.. 14 CRPD).

· the right to be recognized as persons before the law, and their right to legal capacity on an equal basis with others with no exception. The obligation of State to provide support where needed in their exercise of legal capacity is as well acknowledged (Art. 12 CRPD). 
· the principle of respect of the individual autonomy and freedom to make one’s own choices of persons with disabilities (Art.. 3)
· the right of persons with disabilities to the highest attainable standard of health, which includes the obligation of the State to provide persons with disabilities with the same range, quality and standard of free or affordable health care, to be provided as close as possible to the community (Art. 25 CRPD). Importantly, States have the responsibility to ensure that health professionals provide care of the same quality to persons with disability, including on the basis of free and informed consent.

·  their right to live in the community is proclaimed. (Art. 19 CRPD)
· the obligation of the State parties to eliminate discrimination against persons with disabilities in all matters related to marriage, family and relationships, including their right to decide freely and responsible on the number and spacing of their children, and to retain their fertility on an equal basis with others. (Art. 23 CRPD)

· the obligation of the States Parties to adopt all appropriate measures to protect persons with disabilities, both within and outside the home from all forms of exploitation, violence and abuse, including their gender based aspects. (Art. 16)

Against this background, participants will have the opportunity to explore the definitions of torture and ill treatment in international law in connection with persons with disabilities throughout the seminar. Possible constraints in the definitions or in their interpretation may be found as well as ways of overcoming them. In this regard, one may draw analogies to previous discussions on the scope of torture to situations not initially held to fall squarely within its purview. Thirty years ago, torture and ill treatment in relation to women, was widely neglected and seemed not to fit international definitions. To date, gender specific forms of torture are acknowledged, such as custodial rape, forced abortion or sterilization, female genital mutilation and domestic violence.  

What constitutes torture, cruel, inhuman or degrading treatment or punishment under international law?

Torture, cruel, inhuman or degrading treatment is prohibited under a wide range of international
 and regional
 instruments. The prohibition of torture is absolute and can not be derogated nor its practice be justified under any circumstances.
 It is recognized as customary international law and as a norm of ius cogens. Torture committed under situations of armed conflict may as well constitute war crimes and if part of a systemic or widespread practice either in times of peace or conflict, amounts to crimes against humanity.
 

However, while the prohibition of torture is absolute and well-established in international law, there is no one, standard definition of torture and other ill-treatment that applies in every context. “What “torture” means for the work of one body will depend on the text, purpose and history of its enabling instrument, as well as on its own practice and the relevant practice of States”.
 The following international and regional instruments as well as their accompanying “case law” are of interest:
The UN Convention Against Torture is the only UN legally binding instrument concerned exclusively with the eradication of torture. Under CAT, an act constitutes torture where the following elements are present: 1) Act (or intentional omission), 2) Severe pain or suffering (including physical or mental), 3) Intentionally inflicted (intent), 4) for a particular Purpose such as: discrimination of any kind, coercion, punishment, obtaining information or a confession; 5) with State Involvement, (person acting in an official capacity,  at least by acquiesce).  The definition does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions. In the context of the recent adoption of CRPD it is particularly noteworthy that Article 1, para. 2 provide that “this article is without prejudice to any international instrument or national legislation which does or may contain provisions of wider application”. 

It is generally understood that when one or various elements of the definition of torture are missing, these acts may constitute “cruel, inhuman or degrading treatment or punishment.”  (Art. 16 CAT). It is important to note that classifying an act as torture, or as “cruel, inhuman or degrading treatment or punishment” implies a higher or lower level of protection.
  Under CAT States have the obligation to criminalize acts of torture, prosecute perpetrators and provide reparation to victims, as well as the obligation not to return a person to a State where he or she is likely to be tortured (principle of non-refoulment).
 Universal criminal jurisdiction is recognized over the offence of torture under the principle of aut dedere aut punier.

To date, no individual complaint dealing with disability has passed the nitial test of admissibility.
 In November 2007 the Committee adopted few concluding observations regarding conditions on psychiatric hospitals and institutions. 
 The Committee expressed concern about conditions of detention including the use of restraints or isolation; insufficient oversight and monitoring as well as inadequate complaint mechanisms. It recommended the improvement of the living conditions; the elaboration of guidelines on use of restraints, limiting the use of solitary confinement as a measure of last resort, under strict supervision and with a possibility of judicial review; and judicial control over detention procedures in public and private mental health institutions. It recommended as well visits of independent monitoring bodies to psychiatric hospitals and alternative forms of community based treatment. The Committee had in the past concluded that uninformed and involuntary sterilization of Roma women might be as severe as to contravene Art. 1 of CAT. It has condemned as well “the prevalence of violence against women and girls, including domestic violence.” 
 These two areas are particularly relevant for women and girls with disabilities.  The committee has recognized as cruel, inhuman or degrading treatment the detention in a cell for 22 hours a day without meaningful activities to occupy the prisoner’s time.
 
In 1985, the Inter-American Convention on Torture defined torture in its article 2 more broadly than the CAT Convention. Like in CAT, an act constitutes torture, if the elements of intent, physical or mental pain or suffering, and purpose are present. There is no reference to the intensity of the suffering (no mention to “severe”), though the Court in its practice has introduced the severity of the pain or suffering as an element of torture.
 Notably the definition recognizes that in some instances torture is committed without causing “physical pain or mental suffering.”
 Unlike in CAT, the list of purposes is non exhaustive, including “any other purpose” and there is no mention to the “public official” or “public capacity” status of the perpetrator or instigator of the act. The Inter-American Commission has systematically stated that rape constitutes torture.

The Rome Statute establishing an International Criminal Court has slightly extended the definition in the UN Convention against Torture, in that it does not explicitly require the consent or acquiescence of a public official or any other person acting in an official capacity. It defines torture as: "the intentional infliction of severe pain or suffering, whether physical or mental, upon a person in the custody or under the control of the accused; except that torture shall not include pain or suffering arising only from, inherent in or incidental to, lawful sanctions."
 


Article 7 of the International Covenant on Civil and Political Rights (ICCPR) prohibits torture, cruel, inhuman or degrading treatment or punishment, without defining these terms. In its General Comment nº 20 on this article, the Human Rights Committee has stated that “it does not …consider necessary to draw up a list of prohibited acts or to establish sharp distinction between the different kinds of punishment or treatment.These distinctions depend on the kind, purpose and severity of the particular treatment.” 
 When processing individual communications, the Committee has usually avoided qualifying the different actions in detail to determine whether Art. 7 had or not been violated. However, in the recent years, the Committee has tended towards delineating between them.
 
Article 7, (like Art. 15 CRPD) prohibits medical or scientific experimentation without the free consent of the person concerned. The Human Rights Committee observed “that special protection in regard to such experiments is necessary in the case of persons not capable of giving valid consent, and in particular those under any form of detention or imprisonment. Such persons should not be subjected to any medical or scientific experimentation that may be detrimental to their health”.
  The Committee has as well established that Article 7 clearly protects not only persons arrested or imprisoned, but also … patients in educational and medical institutions.
  Most importantly, the Committee has acknowledged that torture, cruel, inhuman or degrading treatment or punishment may be “inflicted by people acting in their official capacity, outside their official capacity or in a private capacity”.
 In addition, it is the understanding of the Committee that article 7 is complemented by article 10, para 1, of ICCPR, which stipulates that "All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person".
 In the view of the Committee, the prohibition of torture extends to physical and mental suffering and corporal punishment. Solitary confinement may amount to acts prohibited under article 7. 
 
In connection with persons with disabilities, the Committee has dealt with very few communications regarding article 7. In 2006, it adopted a decision where the applicant had claimed a violation of article 7 and the Committee, not dealing with the allegation of violation of this article established that the involuntary commitment to a psychiatric institution constituted a violation of article 9 (1).
 In another communication the Committee ruled that the administration of anti-psychotic medication against the will of a prisoner did not violate article 7, as treatment was “prescribed by a medical practitioner, upon psychiatric examination, with the aim to protect him (he had attempted to commit suicide) and others (there were reports of assaults against officials)”.
 Otherwise cases referred to the acquisition of a disability while and due to conditions in detention
 or to the lack of reasonable accommodations to prisoners with disabilities.
 

 Recently the Committee concluded that the use of cage beds constituted a violation of articles.7, 9 and 10 of ICCPR.
 Questions may arise though regarding the referral of the Committee to the United Nations Principles for the Protection of Persons with Mental Illness whose compliance with the CRPD may be disputable. (See annex 1 for further information regarding MI Principles).
Article 3 of the European Court on Human Rights prohibits torture though provides no definitions. The Human Rights Court has established that for an act to violate article 3, the severity of the treatment needs to be assessed taking into account: the duration, physical and mental effects of treatment as well as the sex, age and state of health of the victim. The European Commission and Court on Human Rights have considered that a distinction can be drawn between acts of torture, inhuman and degrading treatment or punishment and it generally indicates in its decisions which category of mistreatment has occurred.
 In Herczesgfalvy v. Austria (1993), a case which involved a person with diagnosed mental illness in detention, “the Court failed to qualify the cumulative use of compulsory medical treatment,  artificial feeding and placing of the applicant in an isolation cell a violation of article 3”. 
 The Court stressed that “the position of inferiority and powerlessness which is typical of patients confined in psychiatric hospitals calls for increased vigilance in reviewing whether the Convention (ECHR) has been complied with.”
  In Crare v France, the Court found that psychiatric treatment merely carrying unpleasant side events did not violate article 3. In Aerts v. Belgium (1998) the court ruled that there had been no breach of article Art 3, where a person requiring hospital psychiatric treatment was kept in a prison, which had been considered unsuitable for persons with mental disabilities by the CPT. In this case, the Court held that an anti-therapeutic environment may contravene article 5. 
The African Charter contains a prohibition of torture under its article 5.  In Purohit and Moore v. The Gambia, (2001), the African Commission of Human and People’s Rights ruled that the terminology used by the “Lunatics Detention Act” (“lunatics” and “idiots” to refer to persons with mental illness) “without any doubt dehumanise and deny them any form of dignity in contravention of article 5 of the African Charter.”

Having provided an overview of the legal framework under international and regional instruments concerning the prohbition of torture, particularly in relation to persons with disabilities, the following sections will address specific issues of interest pursuant to the structure and sessions of the seminar.

SESSION 1: TORTURE, CRUEL OR INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT AND PERSONS WITH DISABILITES
During the first session participants will have the opportunity to discuss the different forms of torture, cruel, inhuman degrading treatment or punishment that are commonly inflicted on persons with disabilities, from the perspective of persons with disabilities and in light of the recently adopted Convention on the Rights of Persons with Disabilities. Participants will have as well the opportunity to reflect on the definitions of torture and ill treatment under international law, and their application in the context of persons with disabilities. 
What forms of abuse, violence and suffering are affecting persons with mental and other disabilities? 

Persons with mental and other disabilities worldwide are at a higher risk of being subjected to torture and ill treatment than others. Some would argue that their disability condition as such, may increase in some cases their exposure and vulnerability of the person to abuse. However, it is rather a variety of factors external to the condition of the individual that may increase their vulnerability and exposure to torture and ill treatment. 
First, a long standing history of discrimination, neglect and a prevailing medical approach towards disability have led to an extended State practice of institutionalization. On the grounds of their need of social or health care, or to protect others (and oneself) from danger, persons with disabilities are deprived of their liberty. This is often done in accordance with the law, without their free and informed consent and against their will. Places of detention include state run social care institutions, orphanages, psychiatric hospitals and prisons. Deprivation of liberty is for many a long life experience, for others a constant risk. When the State deprives a person of liberty, it assumes a duty of care to maintain that person’s safety and safeguard his or her welfare. It is precisely in all these situations of detention where they are at greater risk of being subjected to torture and other forms of ill treatment. It is widely acknowledged that the danger of disregard for human dignity increases in situations of detention.  

Extremely serious violations of rights, abuses, and different forms of violence and abuse have been documented within institutions and psychiatric wards of prisons in North and South America and Central and Eastern Europe. 
 These include: rape, sexual violence and abuse; appalling living conditions in isolated areas and with no contact with the outside world; severe forms of restrain and seclusion, for different periods of time (including permanent ones), the use of caged beds; medical treatments and forms of experimentation including Electro convulsion therapy (ECT) in its modified and unmodified form; the use of psychiatric medication and treatment as a form or restraint, and of highly contested medications such as neuroleptics, psychosurgery or other irreversible treatments and interventions, such as lobotomy, sterilization and abortion. Those outside the institutions are at risk of being deprived of their liberty and may live in constant fear for their institutionalization. They are also exposed to rape, and sexual abuse, and often as well exposed to forced medical treatments including sterilization and abortion as well as psychiatric treatment, and medication including the use of neuroleptic drugs as involuntary outpatient treatment. (See annex 2 for further description)

Second, persons with intellectual and psychosocial disabilities have suffered from particular forms of discrimination and neglect. Persons with intellectual disabilities carry the stigma of being treated as incapable of making decisions, of knowing what they want or what is good or not for them. Persons with psychosocial disabilities have been generally labelled as potential danger for themselves or for others, and as ill persons incapable of making the “right” decision on the medical treatment they may need. This has often resulted in legal systems not recognizing them as persons before the law and allowing the deprivation of their legal capacity (including capacity to act). This increases their powerlessness situation and their exposure to torture and ill treatment in the sense that they are legally and de facto deprived from their capacity to provide free and informed consent to medical treatments and institutionalization. Deprivation of legal capacity is usually as well coupled with the adoption of a substituted decision making system, whereby a third person or institution is given the power to act and make decisions on their behalf in all or in some areas of life (Full or partial guardianship). In the context of torture, this is particularly relevant. As a result of the deprivation of the legal capacity or the de facto capacity to make decisions, medical practices can be undertaken against their will or without their free and informed consent and even in accordance with the law. The deprivation of legal capacity affects, both, persons with mental disabilities living in the community and those in institutions or prisons. When deprivation of legal capacity is coupled with the institutionalization of the person, the vulnerability of the person with a disability to be subjected to abuse, including torture and ill treatment increases exponentially. 
Questions
1. What are the specific forms of torture, cruel inhuman and degrading treatment affecting persons with disabilities on the basis of their disability?

2. What are the gender specific considerations regarding the situations of abuse experience by women, men, boys and girls with disabilities?

3. What is the potential of the definitions of torture under international law to protect persons with disabilities from the situations of abuse and violence? Are there shortcomings in their interpretation? Can they be overcome?

4. In what ways does the Convention provide wider protection to women, men and children with disabilities to be free from torture, ill treatment?
SESSION TWO: Forced medical treatment and forced institutionalization as a form of torture, cruel, inhuman or degrading treatment or punishment

Session two of the seminar is a continuation of session one, in the sense that participants are expected to further discuss about situations affecting persons with disabilities which may constitute torture and ill treatment. Concretely this session will focus on whether and when forced deprivation of liberty on the basis of disability as well as forced medical treatment of a person with mental and other disabilities could amount to torture and ill treatment. 

As we have seen above, the reality of persons with disabilities, and above all of persons with intellectual and psychosocial disabilities is marked by situations of institutionalization and exposure to abusive medical treatments, applied without their free and informed consent and against their will. In fact “Forced institutionalizations and forced interventions” were included in the draft article on torture of the first working text prepared by the working group to the Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities. During the elaboration of the Convention, this was long debated and an important claim of persons with disabilities and their representative organizations. Why practices that if inflicted on persons with no disabilities under the custody of the State may constitute torture and ill treatment (i.e. prolonged solitary confinement, electroshock, use of neuroleptics) and may make persons with disabilities patients?

In the context of medical treatment (including institutionalization) and experimentation, free and informed consent is an important element to determine whether the practice may constitute torture, and other forms of ill treatment. To illustrate this, sterilization is an irreversible medical practice that if enforced on the person may amount to torture, cruel, inhuman and degrading treatment or punishment.
 The more intrusive the intervention, its side effects, the long-term consequences, suffering etc, the higher the need for free and informed consent. In this context the clearer absence of free and informed consent, the greater the likelihood that the treatment might constitute torture and ill treatment. 

The question of consent becomes more complex when we look at the different realities of people with different disabilities, circumstances and contexts. First persons with disabilities may need different forms of support to provide free and informed consent. Some may need no support while others may need full support or limited support which corresponds to the nature and intensity of particular conditions, for example, if the condition is episodic. In addition to this persons in psychiatric institutions and other institutions often find themselves in coercive and abusive conditions where refusal to treatment may be particularly difficult. Other persons may not be even aware of their right to refuse a particular treatment and may have little alternative to do so. Others may communicate their refusal, suffering and reacting to abuse in a different form. Second, the legislative frameworks and practice constitute an important obstacle for persons with disabilities to reject and to object to medical treatments including institutionalization as we will see below.

The Convention establishes a strong legal framework that should help ensure that persons with disabilities can effectively exercise their right to consent or reject a particular treatment including institutionalization, the imposition of which may under given circumstances constitute torture and cruel, inhuman or degrading treatment. (Article 3, 12, 14, 17, 25 of CRPD). State practices and legislation show however that deprivation of legal capacity, substituted decision making and within this abusive guardianships are the rule rather than the exception. 
  Deprivation of liberty based on the mental disability of the person and the additional criteria of i) the need of treatment, ii) threat or danger to oneself or another is also widespread.

Question

1. When can forced institutionalization or institutionalization without free and informed consent of the person with a disability constitute torture and ill treatment? 

2. When may forced medical treatment or without free and informed consent such as forced psychiatric interventions constitute torture and cruel or inhuman or degrading treatment?

3. Are there any exceptions to the prohibition of forced institutionalization and forced medical treatment to persons with disabilities? Can consent given by a legal guardian, medical practitioner, or supported decision making network be equated to the free and informed consent of the person with a disability? 

4. Have principles 11 and 16 the MI principles been superseded by the CRPD?
SESSION 3: THE PREVENTION OF TORTURE IN LIGHT OF THE CRPD
During this session we would like to identify and discuss some of the key provisions in the CRPD which may contribute to the prevention of torture in the context of persons with disabilities. We will devote particular attention to the right to legal recognition everywhere as a person before the law, and the right to live in the community and their potential to provide legal and procedural safeguards and alternatives that will help protecting persons with disabilities from torture and other forms of ill treatment. 

The right to legal recognition everywhere as persons before the law

Article 12 of the Convention is one of the key articles that demonstrate the paradigm shift of the Convention. It reaffirms that persons with disabilities have the right to recognition everywhere as persons before the law (capacity of rights) and the right to enjoy their legal capacity (capacity to act) on an equal basis with others in all aspects of life. The recognition of the legal capacity of persons with disabilities acknowledges that persons with disabilities can make decisions affecting their lives, including their medical treatment and where to live. 

The Convention recognizes as well that some people with disabilities might require support to exercise that capacity. Some may require comprehensive support, others in relation to certain activities. The provision of this support (Supported decision-making) is understood to differ from the still prevailing model of substituted decision-making. With supported decision-making, a person with a disability remains the decision-maker also to access or refuse support and one or a network of people is appointed in order to support the person to make decisions, to explain issues where explanations are necessary, to interpret signs that the person might be making and so on. With supported decision-making, the presumption is always in favour of the person with a disability making the decision – either on her own or with support.   

Under article 12, States Parties must also provide appropriate and effective safeguards to prevent abuse of any measures relating to the exercise of legal capacity. It is also important to underline that the Convention requires that there be safeguards against abuse of supported decision-making in accordance with international human rights law.  These safeguards shall ensure that measures relating to the exercise of legal capacity: respect the rights, will and preferences of the person, are free of conflict of interest and undue influence; are proportional and tailored to the person’s circumstances; apply for the shortest time possible; are subject to regular review by a competent, independent and impartial authority or judicial body.
The rights of persons with disabilities to live in the community

The Convention goes beyond previous international standards and recognizes in its article 19 the equal right of all persons with disabilities to live in the community as well as the obligations of the States in this regard. In so doing, it establishes the obligation of States to take “effective and appropriate measures” to ensuring that persons with disabilities enjoy this right and the right to their full inclusion and participation in the community. It particularly stresses the rights of persons with disabilities to have “choices equal to others” including their right “to have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others. 

It is interesting to note that the draft article on the right to live in the community of the first working text prepared by the working group to the ad hoc committee, included the obligation of the State to ensure that “persons with disabilities are not obliged to live in an institution or in a particular living arrangement”; Civil society repeatedly stressed during negotiations the importance of this article and of this particular provision.
 

One of the challenges of the right to live in the community may relate to the problem of compulsory supervision in the community or compulsory community treatment outpatient, which seems to be gradually gaining grounds as an alternative to involuntary institutionalization, under national mental health legislations.
 
Questions

1. In what ways can the recognition of legal capacity ensure the free and informed consent of persons with disabilities to medical treatment in institutions and outside the community? 

2. In what ways may supported-decision making help ensure the free and inform consent of persons with disabilities to medical treatment, or institutionalization? Does it differ from guardianship models? 
3. What are the challenges in implementing article 12 in relation to free and informed consent to medical treatment or institutionalization?
4. Is the right to live in the community an alternative to forced institutionalization?
5. What are the challenges in transforming policies based on institutionalization to one based on community based services?

6. Can the lack of available resources to ensure community based services serve to justify the forced institutionalization of persons with disabilities? 
SESSION 4: MONITORING & PROTECTING THE RIGHTS OF PERSONS WITH DISABILTIES TO BE FREE FROM TORTURE 

During this session, we would like to discuss the important role of the Special Rapporteur on Torture and other treaty bodies in protecting and promoting the rights of persons with disabilities.  
The 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment created a Committee Against Torture under article 17. The Committee is composed of ten experts elected for a four-year term. The Committee reviews periodic reports by state parties to the Convention. It is able to invite UN agencies, regional and non-governmental bodies, to submit information. Under article 20, the Committee also has the power to initiate state visits providing the consent of the state concerned is obtained. All proceedings are confidential and all actions carried out in cooperation with the state concerned. The treaty allows for individual complaints to the Committee under article 22, on the condition that all domestic remedies have been exhausted. To date, a minority of states have made such a declaration, meaning that most people do not have access to this procedure.

Under article 2, of the  Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (2002) the Optional Protocol sets up an expert body, a Sub-Committee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of the Committee Against Torture, to carry out inspection visits to places of detention and to submit confidential reports to the relevant authorities on how to prevent torture and ill-treatment. The Protocol also requires states to establish national bodies to make similar visits to places of detention. 

The mandate of the Special Rapporteur on torture, cruel, inhuman or degrading treatment or punishment was established by resolution 1985/33. It covers all countries, irrespective of whether a State has ratified the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. The mandate comprises three main activities: transmitting urgent appeals to States with regard to individuals reported to be at risk of torture, as well as communications on past alleged cases of torture; undertaking fact-finding country visits; and submitting annual reports on activities, the mandate and methods of work to the Human Rights Council and the General Assembly. Unlike the complaints mechanisms of the human rights treaty monitoring bodies, the Special Rapporteur does not require the exhaustion of domestic remedies to act.

Examples from regional human rights bodies in protecting persons with disabilities from torture, cruel, inhuman or degrading treatment or punishment:
The Inter-American Commission on Human Rights played a crucial role in protecting the rights of persons with disabilities in Paraguay. On December 2003 the Commission approved precautionary measures to protect the lives and physical, mental and moral integrity of 460 individuals detained in the state-run Neuropsychiatric Hospital in Paraguay. MDRI and the Center for Justice and International Law (CEJIL), had filed a petition to the Commission on behalf of two teenage boys who had been detained for over four years in isolation cells, naked and in unhygienic conditions as well as regarding the abuses of the other 460 individuals therein held.  The Commission further requested the Government to adopt necessary measures to improve hygiene in the hospital and restrict the use of isolation cells to situations and circumstances that follow international protocols and safeguards. In 2004 the Government of Paraguay began a hospital administration reform. In 2005 petitioners signed an accord with the Paraguayan government, requiring the state to develop a plan for deinstitutionalizing and the creation of community –based mental health services. The Government has committed to a full restructuring of its mental health services with the technical assistance of MDRI, CEJIL and the Pan American Health Organization. (PAHO). 

In 2001, the African Commission of Human and People’s Rights adopted an important decision regarding persons with mental disabilities (Purohit and Moore v. The Gambia). The African Commission found that Gambia had violated among others Articles 5 of the African Charter. It strongly urged the Government of Gambia to: “(a) Repeal the Lunatics Detention Act and replace it with a new legislation compatible with the African Charter on Human and Peoples’ Rights and International Standards for the protection of mentally ill or disabled persons as soon as possible; (b) create an expert body to review the cases of all persons detained under the Lunatics Detention Act and make appropriate recommendations for their treatment or release;(c) Provide adequate medical and material care for persons suffering from mental health problems in the territory of The Gambia;

The European Committee for the Prevention of Torture and inhuman or degrading treatment or punishment has prohibited the use of direct electroshock irrespective of the medical judgment of any doctor or hospital in favour of other methods of treatment. 

Questions

1. How can the Special Rapporteur monitor, protect and promote the rights of persons with disabilities within his mandate? And the Committee Against Torture?
2. What are the challenges faced by the Special Rapporteur in monitoring on the ground the rights of persons with disabilities to be free from torture and ill treatment?

ANNEX 1: THE MI PRINCIPLES & FORCED INSTITUTIONALIZATION AND MEDICAL TREATMENT AND EXPERIMENTATION 

Previous non-legally binding instruments to the CRPD have regulated “exceptional” situations where involuntary institutionalization and forced medical treatment could take place. We will analyze below some of the provisions contained in the 1991 “Principles for the protection of persons with mental illness and the improvement of mental health care (MI Principles)” for their influence in the international and national level. The MI principles have been considered as a valuable guidance for the interpretation of human rights in the context of treatment of persons with mental disabilities. They “have served as a model for drafting mental health legislation in several countries and represented an important instrument for clarifying the content of general human rights law with regard to the particular circumstances and needs of persons with disabilities”.
 

For instance as an example of their influence, nine years after their adoption, the Committee on Economic, Social and Cultural Rights adopted a General Comment 14 on the right to health. The Committee stated that the “obligations to respect include a State’s obligation to refrain from … applying coercive medical treatments, unless on an exceptional basis for the treatment of mental illness (…). Such exceptional cases should be subject to specific and restrictive conditions, respecting best practices and applicable international standards, including the Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care”. Nevertheless the MI principles have as well been subjects of various criticisms.
 Some have considered them an initial starting point, though have acknowledged its limitations.
 
 “Consent to treatment is one of the most important human rights issues relating to mental disability… (it) is intimately connected with a vital element of the right to health: the freedom to control one’s health and body.” Special Rapporteur on the Right to Health. E/CN/4./2005/51

The MI principles foresee that medical treatment and the commitment in an institution of a person with a mental illness without his or her free and informed consent, is permitted under given circumstances (Principle 11 and Principle 16). 

Consent to treatment under the MI principles is “consent obtained freely, without threats or improper inducements after appropriate disclosure to the patient of adequate and understandable information in a form and language understood by the patient on: the diagnostic assessment; the purpose, method, likely duration and expected benefit of the proposed treatment; alternative modes of treatment including those less intrusive, and possible pain or discomfort, risks and side-effects of the proposed treatment”(Principle 11.1). The MI principles are based on the assumption that persons with mental disabilities may lack the legal capacity to act and the de facto capacity to “manage their own affairs” and make decisions regarding their medical treatment, being others best suitable for that, namely “personal representative empowered by law” or “independent authorities”, courts and medical practitioners. (Principle 1. paragraphs 6 and 7)

While the principles state that “no treatment shall be given to a patient without his or her informed consent” the extensive exceptions and qualifications “tends to render the right of informed consent almost meaningless.”
 Exceptions allowing forced treatment require first that the person is “mentally ill” (receives mental health care) and second that other circumstances are met, these being that the “mentally ill” person: 

· is an “involuntary patient” (Principle 11.6 (a)); 

· has no legal guardian or the guardian is not allowed by the law to consent to the treatment, and an “independent authority” determines that the (mentally ill) person “at the relevant time…lacks the capacity” to consent to the treatment. Alternatively, the independent authority determines that he or she “unreasonably withholds such consent” disregarding his or her safety and the safety of others or that the treatment is on the best interest of the mentally ill person. (Principle 11, paragraphs 6) 7, 8, 12, 13, 14 and 15).

· is incapacitated and placed under guardianship, having the “legal guardian” empowered by the law, the capacity to consent to the treatment on his or her behalf. (Principle 11.7)

· is in a “situation of immediate or imminent harm to him or herself or others. The treatment then is decided by the “mental health practitioner”

There are exceptions to these principles. First sterilization as a treatment for mental illness is prohibited (Principle 12). Second consent can not be given solely by the mentally ill person or legal guardian nor by a mental health practitioner to prevent immediate or imminent harm to the patient in the following treatments: i) major medical or surgical process (in addition they need to be approved by the law, authorized by an independent review and be based on the health needs of the mentally ill): ii) psychosurgery and other intrusive and irreversible treatments (require as well that the person is not an involuntary patient (consent may have been given by the legal guardian) and  the review of an independent external body) and; iii) medical experimentation (requires the approval of a competent review body constituted for this purpose). Additional safeguards against abuse include the recording of all treatments, indicating whether or not they are voluntary and access to these information.

“Institutionalization of persons with disabilities, unless rendered necessary for other reasons, cannot be regarded as an adequate substitute for the social security and income-support rights of such persons”. General Comment number 5, ICESCR, para 29
Article 9 (1) of ICCPR is of extreme importance in the context of civil commitment of persons with mental disabilities. The Human Rights Committee in its General Comment No. 8 (1992) pointed out that the protection afforded by article 9 (1) was applicable to all deprivations of liberty whether in criminal cases of in other cases such as, for example mental illness. 

Involuntary admission to a mental health facility under the MI principles requires always the existence of a mental illness (disability) qualified by a mental health practitioner authorized by law. The person must present a mental illness on the basis of which there is a “serious likelihood of immediate or imminent harm” to him or herself or to other persons. (principle 16.1.(a)); Alternatively (or in addition) the person must have a “severe” mental illness, “impaired judgment” and must be in need of treatment, only available in the institution, to avoid the deterioration of his or her mental illness (disability) condition. (principle 16.1. (b)).
 The MI principles foresee that “every patient shall have the right to be treated in the least restrictive environment” (principle 9.1) and that “where a person needs treatment in a mental health facility, every effort shall be made to avoid involuntary admission.” The principles provide as well for specific procedural guarantees. A judicial or independent authority and impartial body established by domestic law (the review body) must review the decision (principle 17.1), and the person with a mental disability or his or her personal representative have the right to appeal to a higher court against the decision authorizing involuntary commitment or the retention of the person (principle 17. paragraphs 4 and 7). The principles provide as well safeguards for a fair process, such as right to choose and appoint a counsel to represent him or her in any complaint procedure or appeal, right to interpretation, to attend participate and be heard personally in any hearing etc. (Principle 18)

Annex 2: forms of abuse affecting or inflicted on persons with disabilities, which may amount to torture and ill treatment.

* (Please note that the information below is not intended to provide an exhaustive list of issues)
Rape, sexual abuse and sexual violence by other patients or inmates, care givers or medical staff has been well documented. Importantly, it is widely acknowledged that rape may constitute torture when carried out by or at the instigation of or with the consent or acquiescence of public officials. 
 It has been noted that “approximately 60 to 80 % of women receiving psychiatric care have experienced violence and/or sexual abuse”.
 
Appalling living conditions in social care centers, psychiatric hospitals and other institutions have been found. These include isolation of patients from the outside world; unsanitary conditions, including no access to running water, toilet with no plumbing, inadequate personal hygiene; insufficient and inadequate nourishment; lack of adequate clothing and privacy and lack of adequate habilitation and rehabilitation. Prisoners with mental disabilities also may face overcrowded, poorly ventilated, decrepit, dark, and/or dirty facilities. Very severe prison or detention conditions may inflict pain or suffering amounting to torture or other forms of ill treatment. 

Abusive forms of restraint and seclusion  include persons in institutions tied into their beds, cribs or chairs for indefinite time as routine hospital care. 
 Abusive forms of restraint also affect prisoners with disabilities, such as a documented case of a person in a wheel chair that died of positional asphyxia while being restraint.
  The use of locked cage beds or net beds in psychiatric and social care institutions has been well documented in the Czeck Republic, Hungary, Serbia, Slovak Republic, and Slovenia.
  The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) has called for their withdrawal in all states where they have been found. In view of the Committee, the application of instruments of physical restraint on psychiatric patients for a period of days “cannot have any therapeutic justification and amounts, in its view, to ill treatment”
 

Seclusion used as well as a form of punishment
 may consist of locking the person in his/her room when the door cannot be opened by the person from the inside, or taking the person to a seclusion room. Duration of seclusion vary up to permanent forms of those “labeled as immobile” in their, beds or cribs.
 Women with mental and other disabilities end up locked in their rooms, “to protect them from being raped”.
 Prisoners with mental disabilities are more likely than other inmates to be held in solitary confinement either for punitive reasons or to protect them from abuse by other inmates.

Medical treatment and medical experimentation of persons with mental disabilities in institutional settings may include “Electro convulsion therapy (ECT).” ECT is the administration of electricity to the brain, (electroshock) which is thought to alleviate certain conditions such as depression. It may be used for “therapeutic” and also for punitive purposes. It is often used without the informed consent of the patients. In its unmodified version, ECT is administered without anesthesia, muscle relaxant, and oxygenation.  It is extremely painful, with a high risk of serious bone fractures, bronchospasm, as well as possible loss of memory. Electro shock if applied to persons with no disability in custody amounts to torture and ill treatment, though it makes the person with a mental disability a patient. 

The use of psychiatric medication and treatment against the will of the person is a reality affecting particularly persons with psychosocial disabilities. Neuroleptic drugs are described as the “most common type of coercive psychiatric intervention”, which may cause brain damage.
 Its use is surrounded by a strong controversy. Neuroleptics are recognized by some, as an appropriate medicament.
 Others recognize their usefulness though indicate that in “large doses, as well as prolonged usage, can have very undesirable side effects”.
 The first UN Special Rapporteur on Torture, P. Kooikmans, included among the forms of physical torture, “administration of drugs, in detention and psychiatric institutions” and it specified among three types of drugs “neuroleptics” that cause trembling, shivering and contradictions, but mainly make the subject apathetic and dull his intelligence.”
 This form of abuse may take place inside the institution as well as in the context of forced outpatient treatment. The use of psychiatric medication and overmedication has been as well documented as a form of (chemical) restraint in psychiatric wards of general hospitals and prisons.


Persons with disabilities are exposed to psychosurgery or other irreversible treatments and interventions, such as lobotomy, cochlear implants for deaf persons, or sterilization and abortion mainly in the case of girls and women with mental and other disabilities. Sterilization or abortion may take place either in institutions or in the community. Often consent is given though, by their legal guardians (either a family member, third person or an institution). 
 There have also been examples of States that have enacted a policy of sterilization of people with disabilities.
  Sterilization of women and men without their consent may amount to torture, and ill treatment.
 

Documented cases have shown that persons with disabilities in institutions and prisons often lack appropriate medical care which may even result in the death of the patients;
 lack of rehabilitation programs or therapies. Medication (including psychiatric drugs) may be overused or lacking, inadequate, prescribed without evaluation, or abruptly discontinued causing suffering and physical and mental harm in the person.
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